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CURRENT TOPICS. 

In Delano’s Case, it was held by the Su- 
preme Court of New Hampshire, that an at- 
torney might be disbarred from office for 
wrongfully appropriating to his use money of 
a town received by him as collector of taxes. 
The statute under which the court acted gave 
it power to ‘‘inquirein a summary manner into 
any charge of fraud, malpractice or contempt 
of court, against an attorney, and, upon sat- 
isfactory evidence of his guilt, shall suspend 
him from practice, or may remove him from 
office.’”? Gen. St. c. 199, 5. 7. If this stat- 
ute affords a remedy only for malfeasance in 
the office of attorney, it does not apply to 
this case. ‘We think,’’ say the court, ‘‘the 
true construction is given in Mill’s Case, 1 
Mich. 392, where it is held that such a stat- 
ute does not limit the common-law power of 
the court, and that an attorney may be sus- 
pended or removed for other causes than those 
mentioned in the statute. An attorney is a 
public officer. Admission to and expulsion 
from his office are regulated by law. He takes 
an Official oath. The public is entitled to am- 
ple protection against the danger of any abuse 
of the great powers of the office which the 
public by its agents has conferred upon him. 
When Delano was admitted, age and good 
moral character were the only necessary qual- 
ifications. Legal knowledge and skill were 
not required. But it is indispensable that an 
attorney be trustworthy. And he is not 
trustworthy if he is capable of improperly ap- 
plying to his own use his client’s money, 
whether he intends to return it or not. It 
would be an unreasonable construction of the 
statute, to hold that his license can not be re- 
voked when it invites the community to trust 
him in a particular wherein he can safely be 
trusted. The legislature could not have in- 
tended to abolish the ancient requirement of 
his continued integrity, and require another 
branch of the government to continue to hold 
him out to the world as worthy of confidence 
when the holding out becomes false and fraud- | 
ulent,’’ 
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In State v. Felch, recently decided by the 
same court, the use of the word ‘‘ felonious- 
ly’’ in an indictment received an interesting 
and historical discussion. The court held 
tha’ the word was not necessary in an indict- 
ment upon a statute by which any person ac- 
cessory in that state to a felony committed 
in another state was punishable as if the fel 
ony were committed there. Dok, C. J., said: 
‘‘When in this statute, the legislature 
spoke of a felony as a crime of a certain 
well known class, they referred to the legal 
distinctions and legal punishments then in 
vogue in this state, and not to those that 
were foreign and obsolete. In consequence 
of the general statutory departure from the 
ancient English gradation of crimes and pun- 
ishments, the word ‘felony’ has, for some 
purposes, in this State, lost its ancient En- 
glish signification, and acquired the meaning 
of a crime punishable by death or imprison- 
ment in a state prison; and it is to be so con- 
strued in this third section. The crime in- 
tended to be charged in this case, being a 
state prison offence, isa felony; and the an- 
cient rule was that the word ‘‘feloniously’’ is 
necessary in all indictments for felony, 
whether common law or statutory. What 
would ‘‘feloniously’’ mean in this indictment? 
Would it inform the defendant that, in En- 
gland, felony was formerly punished by for- 
feiture, and generally by death? An indict- 
ment is an accusation, and not historical in- 
struction. Would it inform him that New 
Hampshire punishes his crime either by death 
or state prison? That would be a statement 
of law, deficient in certainty; and an indict- 
ment is a statement not of law but of fact. 1 
Bishop Cr. Pro. §§ 52, 53, 274,275. Would it 
charge him with knowledge of the bur- 
glary, or an intent to assist the burglar in es- 
caping punishment? That knowledge and 
that intent are fully and plainly, substantially 
and formally, charged in other and appropri- 
ate words. Would it signify that his knowl- 
edge, his intent, or his act, was felonious? 
That would be a hint concerning the penalty ; 
and the penalty, being matter of law, need not 
be suggested. Would it signify that his 


| knowiedge, his intent, or his act, was crim- 


inal? That would be an unnecessary aver- 
ment of law. Would it be a memorial of the 
general confederacy among Eenglish prose- 
cutors, witnesses, juries, judges, and minis 
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ters of the crown, in favor of life, to prevent 
the enforcement of a code of two hundred cap- 
ital crimes? 2 Paterson Liberty of the Sub- 
ject 309, 310. It is not necessary that the 
grand jury should remind the accused, or the 
court that there is no legal or moral ground 
on which such a confederacy can survive the 
reason and object of its existence. Darling v. 
Westmoreland, §2 N. H. 401, 407, 408. There 
was a rule requiring the word ‘‘ heirs’’ in the 
conveyance of a fee. When the reason of the 
rule ceased, the rule ceased. Cole v. Lake 
Co., 54 N. H. 242, 277-290.”’ 





An interesting question is discussed in the 
case of Higgins v. McCabe, recently decided 
by the Supreme Judicial Court of Massachu- 
setts. It was an action of tort to recover 
damages for loss of sight, brought by the 
plaintiff, a very young child, by her next 
friend. The declaration alleged that, before 
the birth of the plaintiff, the defendant was 
employed as a competent and skilful mid- 
wife to render services as such in the ap- 
proaching confinement of the plaintiff’s mother, 
and that, in the performance of her duties, 
she so negligently treated the plaintiffs 
child, that a disease was contracted from 
which it became blind. The court say: ‘*The 
defendant was a midwife. The jury would 
not be justified in finding that she claimed to 
possess, or might reasonably be expected 
from her calling to have, the peculiar knowl- 
edge, skill, and experience of an expert. The 
representations of the defendant that she 
could cure the child with simple remcdies and 
washes; that she had cured other children in 
the same way who were similarly afflicted; 
and that there was no need of a doctor, were 
but the expression of an opinion as to the ef- 
ficacy of her remedies, and did not imply that 
she undertook to use that higher skill of the 
medical profession which is required in the 
treatment of the most complicated and deli- 
case organs. The question was whether she 
had discharged the duty which she assumed 
with that skill which she professed to have 
and with that diligence which might reason- 
ably have been expected of her. Upon that 
question the fact that the service was ren- 
dered without compensation must have an 
important if not decisive bearing. It is 





often said that a gratuitous agent is liable for 
gross negligence only, but withont regard to 
degrees of negligence it is plain that the duty 
imposed upon such an agent is less stringent 
than where the service undertaken is found- 
ed upon a consideration paid. Under the 
rule requiring ordinary care as applied to this 
case, we see no evidence of neglect in any 
degree. A physician must apply the skill or 
learning which belongs to his profession, but 
a person who, without special qualifications, 
volunteers to attend the sick, can at most be 
only required to exercise the skill and dili- 
gence usually bestowed by persons of like 
qualifications under like circumstances. To 
hold otherwise would be to charge re- 
ponsibility in damages upon all who make 
mistakes in the performance of kindly offices 
for the sick. Gill v. Middleton, 105 Mass. 
479; Leighton v. Sargent, 31 N. H. 119; 
Simonds v. Henry, 39 Me. 155; Lamphire 
v. Phipos, 8 C. & P. 475; Haucke v. Hoop- 
er, 7C.& P. 81. * * * It was nota 
case where the defendant, as in the cases 
cited by the plaintiff, assumed to act as a 
regular surgeon or a regular practitioner 
Ruddock v. Lowe, 4 F. & F. 579; Jones v. 
Fay, 4 F. & F. 525.” 








CONVERSION—INNOCENT PURCHASER — 
MEASURE OF DAMAGES. 

It is a well settled rule of law that a wrong- 
doer acquires no title to property which he 
may convert to his use, as he cannot profit by 
his own wrong. But how far this rule affects 
innocent purchasers without notice and what 
is the measure of damages in such a case, 
is still somewhat unsettled. 

The most recent case in point is that of the 
Lake Shore and Michigan Southern R. R. Co. 
v. Hutchins, 17. Am. Law Reg. 578, decided 
by the supreme court commission‘of Ohio. In 
this case the plaintiffs were possessed of a fine 
tract of timber land, from which the timber 
was taken and converted into railroad ties and 
sold to the railroad company, by trespassers. 
It was claimed by the company that they were 
only liable for the value of the timber as stand- 
ing before the conversion by the trespassers. 
On the other hand it was contended that as 
the wrong-doers had no title, the company 
could obtain none by purchase from them, 
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and as they had no title, they had no right to 
any improvement which they might have 
placed upon such timber. Wright, J., after 
reviewing the authorities, says, ‘‘It may be if 
these owners had found their wood in the 
hands of the trespassers, it might have been 
taken or its value as ties recovered ; but if so it 
would be upon the principle: in odiwm spolia- 
toris the thief could gain nothing by his own 
wrong, and therefore the results of his labor 
ge to the owners of the property. But this 
principle cannot apply where an innocent 
purchaser comes into the case, for the simple 
reason that he has done no wrong. It is 
very truethe wilful trespasser or thief can 
convey no title to one to whom he sells, how- 
ever innocent the purchaser may be. But the 
question right here is, what does ‘title’ in this 
connection mean. The original owner has a 
title to his lumber and, as against the thief, the 
title to the results of that thief’s labor; the 
wrong doer as it were being estopped from 
setting up any claim by virtue of the wrong he 
has done. Against the innocent purchaser 
from the thief, the original owner still has the 
‘title’ to his timber; but by virtue of what 
does he new have title to the results of the 
thief’s labor? The estoppel, so to call it, being 
created by fraud or wrong, exists only against 
the one guilty of that fraud or wrong, which the 
purchaser is not ;and while it is effectual against 
the wrong-doer, the reason of it does not exist 
against the innocent man, as to whom it 
therefore fails. As Judge Cooley says, it does, 
not comport with justice and equity that against 
those who have done no wrong those owners 
should recover three times the value of what 
they have lost. They have never spent one 
cent of money nor one hour of labor in chang- 
ing this timber, worth one dollar,into cordwood 
worth three. All this was done by some one 
else, and why should the owner, recover it? If 
they are compensated for what they have lost 
and all they have lost, they are certainly fully 
paid and this is all they should be allowed to 
recover.”’ 

It is the settled rule that the purchaser 
from, or even one who sells as agent for the 
wrong: doer is liable to some extent; soI will 
confine myself to afew instances in which 
under peculiar circumstances, they were he'd 
to not be liable and to the discussion of the 
measure of damages. 

In the late American edition of Addison on 








Torts, the rule is broadly laid down, that the 
innocent purchaser is liable to the full extent 
of the enhanced value of the properey at the 
time of suit, unless it has entirely lost its 
identity ; in which case the value when taken 
will be the amount of damages sustained, and 
the following cases are cited to this point: Sils- 
bury v. McCoon 3 Coms. 379; Wetherbee v. 
Green, 22 Mich. 311; Butts v. Lee, 5 Johns. 
348; Curtis v. Groot, 6 Johns. 168; Chand- 
ler v. Edson, 9 Johns. 862; Hyde v. Cook- 
son, 21 Barb. 104; Baker v. Wheeler, 8 Wend. 
508 ; Snyder v. Veaux, 2 Rawle, 427 ; Riddle v. 
Driver, 12 Ala. 590; Ryder v. Hathaway, 21 
Pick. 305; Brown v. Sax, 7 Cow. 95; Win- 
gate v. Smith, 20 Me, 287. 

In none of these cases cited is there an 
innocent purchaser involved; but they decide 
the point that, if the original material can be 
traced when the property is in the hands of 
the wrong-docr, the property can be recovered 
in its new form, or damages for its retention 
equal to its enhanced value; except the case 
of Weatherbee v. Green, 22 Mich. 311, which 
decides that where property is wrongfully 
taken through mistake, and the value raised 
from $25 to $700, the title vests in the wrong- 
doer who is only liable for its former value; 
thus making a distinction between intentional 
and unintentional wrong. 
Hyde 21 Barb. 104, which 
decides that a failer of ides who fulfils a 
part of his contract for tanning the same and 
failing, makes an assignment to his creditors, 


And the case of 
v. Cookson, 


becomes entitled to the enhanced value of the 
hides. And the owner of such hides can re- 


cover from the creditors to whom they are 


| assigned, their orignal value only. 


Thus, although the rule is expressly given 
in Addison on Torts, that ‘* if the wrong-doer 
sell the chattel to an honest purchaser having 
no notice of the fraud by which it was ac- 
quired, the purchaser obtains no title from 
the trespasser, because the trespasser had none 
to give. * * * And the owner may still 
retake it in its improved state, or he may re- 
cover its improved value.’’ Yet he fails to 
give a single authority which sustains the 
point. The language is quoted from Silsbury 
v. McCoon, supra but that was not the case of 
an innocent purchaser, and it is therefore a 
mere dictum. 
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The general rule of damages for conversion, 
is the value of the article at the time of con- 
version, subject to some exceptions in favor 
of the rule that the highest value during the 
time of detention shall be taken to be such 
value. Field on Damages, sec. 795 et seq., 
where the authorities are fully discussed. If 
the wrong-doer himself were not liable for 
more than the value at the time of conversion, 
an innocent purchaser from him would not be. 

It was held in Leev. Matthews, 10 Ala. 682, 
that an agent who purchased a slave in good 
faith, of one who had no title, was not liable 
for the value of her children born before de- 
mand by the true owner, and after delivery to 
his principal. In the case of Whitney v. 
Beckford, 105 Mass. 267, a factor had 
bought goods for his principal residing at W., 
and sent them by mistake to a third person 
residing at S., who received them in good 
faith and paid the freight. In estimating dam- 
ages for the conversion of the goods, it was held 
that the defendant was entitled to a deduc- 
tion of the amount of freight paid by him. 
This distinction between a voluntary and an 
unintentional wrong runs through all the au- 
thorities, 

Where coal has been mined beneath another 
man’s land under an honest mistake, the tres- 
passer is only liable for the value of the coal 
before mining. Hilton v. Woods, L. R., 4 Eq. 
440; Morganv. Powell, 3 Ad. & E. (N. S.) 
278 ;Wood v. Nurenrod,3 Ad. & E. (N.S. )441; 
Martin v. Porter, 5 Meeson & Welsby, 351; 
Forsyth v. Wells, 41 Pa. St. 291; where the 
cases are all reviewed, and the rule laid down 
that a wrong-doer, through mistake, is only 
liable for the original value of the property, 
and not its enhanced value. See, also, Her- 
dic v. Young, 55 Pa. St. 176; Coleman’s Ap- 
peal, 62 Pa. St. 252; Barton Coal Co. v. Cox, 
39 Md. 1. 

In the case of Goller v. Felt, 30 Cal. 482, 
it was held that the damages for removing the 
gold-bearing earth was the value of the earth 
and not the gold mined from such earth re- 
moved. The same was held of iron ore, in 
Stockbridge Iron Co. v. Cove Iron Co., 102 
Mass. 80, and lead ore, in United States v. 
Magoon, 3 McLean, 171. In Heard v. James, 
49 Miss. 236, it was held that as the property 
was wilfully taken, the owner could recover its 
the enhanced value, caused by making timber 





! 





into staves, but this is put expressly up- 
on the ground of the animus of the party 
trespassing, and it was said that the owner 
took the enhanced value, ‘‘not because of any 
rights in him, but because the law gives this 
infliction as a terror to offenders. * * * * 
Yet the punishment must be proportioned in 
some way to the circumstances of the case.’’ 

The Supreme Court of Wisconsin adopts 
the same rule. In the case of Single v. Schnei- 
der, 30 Wis. 570, where logs were wilfully cut 
from the premises of another, the court says 
it would be unnecessarily severe upon the de- 
fendants that they should lose the value of all 
their labor. See also 24 Wis. 290. Way- 
mouth v. R. R., 17 Id. 550; Hungerford v. 
Redford, 29 Id. 345. 

Judge Cooley discusses the point very fully 
in Weatherbee v. Green, 22 Mich. 311, and 
agrees with the rule that it is only a wilful 
trespasser that is liable for the enhanced 
value caused by his labor or expense. This 
rule, I think, can be regarded as settled, and 
as a wrong doer, through mistake, cannot be 
made liable, of course an innocent purchaser 
from him could not. And theonly remaining 
question is whether this rule should ap- 
ply to an innocent purchaser from a wilful 
wrong doer, and whether such purchaser is lia- 
ble to the same extent as his vendor, or is to 
be regarded as a wrong-doer through mis- 
take. 

As the damages for the enhanced value of 
chattels act as a punishment upon the wrong- 
doer, as decided in Heard v. James, 49 Miss. 
236 and R. R. v. Hutchins, 17 Am. L. 
Reg. 578 ; I do not think it would be held that 
an innocent purchaser could be punished for 
the wrong of his vendor. If a man steals a 
herse he is liable for both the value of the 
horse and a punishment for the theft; but al- 
though an innocent purchaser would be liable 
for the horse, he would not be liable to the 
punishment. It cannot be said that if a per- 
son buys an article under the impression that 
he has a right to do so, he is liable as a wilful 
wrong-doer when, if he takes it without pay- 
ing a consideration under the same impression 
he is only a wrong-doer through mistake. 

The only case directly deciding this point 
is that of R. R. v. Hutchins supra, but the 
authorities all tend to support the doctrine 
there laid down, that an innocent purchaser 
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from a wilful wrong-doer is only liable for the 
value of the chattel at time of conversion, and 
not for the enhanced value caused by the labor 
of the trespasser. F. L. W. 








NEW TRIAL—WAIVER—APPEAL. 





BLANCHARD v. WOLF. 





St. Louis Court of Appeals, November, 1878. 


Hon. EpwakpD A. LEwIs, Presiding Justice. 
“ aa. * erent, } Associate Justices. 
. S. : 


1, WHEN A COURT ERRONEOUSLY GRANTS A NEW 
TRIAL, a party duly excepting to such order may 
refuse to take part in subsequent proceedings, and, 
after final judgment against him, take advantage of 
such error in an appellate court. 


2. WAIVER. — When such party participates in a 
subsequent trial, although it may have been granted 
erroneously, he thereby wiuives his right to complain 
of such error thereafter. 


8. APPEAL—GENERAL TERM.—These principles ap- 
ply as well to the rulings of an intermediate appellate 
court (¢. g., the general term) erroneously granting a 
new trial, as to the rulings of the trial court proper. 


James S. Garland, for respondent; Marshall & . 


Barclay, for appellant. 


LEwIs, P. J., delivered the opinion of the court: 


This suit was instituted in November, 1872, for 
an alleged unlawful conversion of personal proper- 
ty. Issues were made up upon petition, answer 
and repiy, and the cause coming on for trial before 
a jury, the plaintiff, at the close of his testimony 
took a non-suit, with leave to move to set the same 
aside. The bill of exceptions states as follows: 
“The plaintiff, within three days after taking the 
non-suit aforesaid, tiled a motion to set the same 
aside, and for a new trial, which motion the court 
thereafter overruled.” ‘The motion is not set out, 
nor does any other entry relating to it appear in the 
bill of exceptions. The plaintiff appealed to the 
general term, where the judgment of the special 
term was reversed. The defendant thereupon ap- 
pealed to the Court of Appeals, whose action on the 
case is reported in 1 Mo. App. 520. This court, 
upon an examination of the statute authorizing ap- 
peals from reversals by the general term, found 
the appeal premature and sent the case back to the 
circuit court for further proceedings and_ final 
judgment. 

The defendant having duly saved his exceptions 
to the action of the general term, refused further 
to appear in the circuit court. In Muay, 1877, an 
ex parte hearing was had in the special term, when 
plaintiff obtained a judgment, fiom which the de- 
fendant has appealed to this court. 

That the action of the general term in reversing 
the judgment of the special term was erroneous, is 
not open to question. Asan appellate tribunal, it 
had no authority to review the ruling of the court 
plow, upon a motion which did not uppeargin the 








bill of exceptions, and to which ruling no excep- 
tion had been saved by the party appealing. This 
erroneous reversal was in effect the granting of a 
new trial. 

The question now to be determined is, whether 
the improper granting of a new trial can be as- 
signed for error, on appeal or writ of orror. 

In Helm v. Bassett. 9 Mo. 52, Scott, J., said: 
“There is an obvious destinction between grant- 
ing a new trial and the refusal of one. By grant- 
ing a new trial the cause is kept open, another op- 
portunity is afforded for an investigation of its 
merits, and the injury, if any, is that merely of 
delay; whereas, on the other hand, the refusal of 
a new trial precludes a party from all redress in 
the future, and the injury committed is irrepara- 
ble. The injury resulting from the granting a 
new trial is like that caused by allowing the con- 
tinuance of a cause. The law has that degree of 
confidence in its own administration, that it con- 
templates that he who is entitled to a verdict ina 
cause at one time, will obtain it at another; and 
the contrary idea goes upon the supposition that a 
trial by jury is a game of chance, and he who is 
once successful has no assurance that at the next 
throw of the dice, he may not prove altogether a 
loser. * * * Ifa newtrial is granted in a cause, 
and there is a second verdict, and the appellate court 
is entirely satisfied with it, although it may be of the 
opinion that the inferior court improperly exercised 
its discretion in granting a second trial; yet as that 
act has been the means of doing complete justice 
between the parties on the merits, why should it 
be objected to for error? * * * There is no er- 
ror complained of in the proceedings of the last 
trial, but the record of it is only used as a means 
of correcting an alleged error committed on anoth- 
er occasion, which does not at all affect its justice 
or its merits, &c.’? We have copied thus 
at length, because the language is not merely au- 
thoritative, but seems an admirable summary of all 
that can be said against the admissibility of appel- 
late review of an order granting a new trial. It 
must be observed, however, that, in that case, the 
plaintiff, who objected to the new trial, had 
gone into the second trial as fully as into the first. 
The parties had again met on an equal footing and 
again contested all the matters in issue. It is by 
no means clear that the able reasoning of Judge 
Scott would have been applied, even by himself, 
to a case like the one before us. 

In Johnson v. Strader, 3 Mo. 355, and in Wilkins 
v. Hill, 4 Mo. 86, it was held that the improper 
granting of a new trial was assignable for error. 
In Davis v. Davis, 8 Mo. 56, it was declared that if 
a party wished to avail himself of error committed 
in granting a new trial, ‘she should not have made 
defence in the new trial before the circuit court, 
but he should, after taking his exceptions, have 
abandoned the case at that point:”’ said the court, 
further; ‘‘By going on to a second trial, in the 
circuit court, he has the choice of two verdicts, if 
he get a verdict in that court. * * * He may 
avail himself of the construction given by himself, 
and also of that given by his adversaries, to choose 
the more ‘profitable of the two; a species of gamb- 
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ling not allowed in a court of justice.’’ Here was a 
foreshadowing of the doctrine afterwards declared 
by Judge Scott in Helm v. Bassett, while the dis- 
tinction was clearly drawn between the case of a 
party who abandons the litigation when a new 
trial is improperly allowed, and that of him who 
accepts the issue newly tendered, and takes all the 
chances in its result. In this case, Judge Napton 
declined giving any opinion as to the proper course 
to be pursued by a party under the circumstances 
stated. Judge Scott, however, appears to have 
concurred in the opinion, as delivered. Five years 
after the decision of Helm vy. Bassett, in Martin vy. 
Henley, 13 Mo.312, the plaintiff had acted upon 
the suggestion of the supreme court in Davis v. 
Davis, abandoning his case after saving his ex- 
ceptions to the granting of a new trial. Judge 
Napton delivered the opinion, reversing the judg- 
ment, upon the special] ground that the losing party 
had acted upon the suggestion above mentioned. 
So far, there is no distinct repudiation of the sug- 
gestion in Davis v. Davis. The most that can be 
said is, that there may possibly nave been a linger- 
ing doubt of its propriety, but such a doubt was 
never clearly avowed. Yet more recently, in 
Gilstrap v. Felts, 50 Mo. 428, the plaintiif having 
obtained judgment, a motion in arrest was sus- 
tained anda new trial granted; and in the second 
trial the defendant recovered judgment, both 
parties having appeared and contended, as before. 
The supreme court held that the arrest of judg- 
ment and the granting of a new trial were im- 
proper, and done upon no sufficient grounds. Said 
Bliss, J., delivering the opinion, ‘*But this action 
of the court, although erroneous, cannot now be 
taken advantage of. When the judgment was 
arrested and new trial ordered, the plaintiftt should 
have refused to proceed further, and should have 
demanded final judgment against him to enable 
him to bring up the ease. He will not be permitted 
to seek a new judgment, and, if dissatisfied with it, 
fall back upon the old.’’ Here is a revival of the 
suggestion in Davis v. Davis, coupled with the 
doctrine of Helm v. Bassett, as applied to the case 
of a party who appears and contends at the second 
trial. 

Upon the whole, it would appear that the lean- 





ing, if any, of our supreme court is in favor of the . 
rule that, where a new trial is improperly ordered, | 
the party objecting may save his exception and | 


stand upon his rights by refusing further to pro- 


ceed in the trial court. Having done this, his ob- | 


jections against the order will be heard on appeal 
or writ of error. 


The rule thus stated appears, in our view, to be 
conformable with justice, and with the spirit of 
our system of jurisprudence. When, after a just 
and fair observance of all legal forms and require- 
ments, and a preper administration of the law by 
court and jury, a party has obtained a judgment, it 
is his right to enjoy its fruits. If the trial court, 
by any erroneous action, deprive him of this right, 
it is the especial business of the appellate court to 
restore to him what he has lost. Otherwise, there 
will be an injury without redress. It will not do 
to say that mandamus may afford aremedy. For, 


upon the theory that he who is entitled to a ver- 
dict at one time will obtain it at another, it could 
not be proper to interfere by mandamus in dero- 
gation of the law’s confidence in its own admin is 
tration. Delay in administering justice is an evil 
to be always avoided. Continuance must be tol- 
erated, not because there is no hardship on the 
party desiring an immediate trial, but because of 
the possibility of a greater hardship on the 
opposite side. Every delay involves a risk of 
the loss of important testimeny by the death of 
witnesses, or otherwise. There would seem 
to be a clear distinction between imposing 
such a risk on one whose rights are yet 
to be ascertained, and compelling one to take it 
anew, after he has fairly established his claim to a 
recovery. The party who excepts to the granting 
ot a new trial, and then abandons his case, stakes 
all his chances upon the erroneousness of that rul- 
ing. If he is in the right, the appellate court 
should sustain him, both for present justice, and 
for a precedent against future tampering with ver- 
dicts fairly obtained. 

The judgment of the circuit court will be re- 
versed, and, as the only means of restoring the 
parties to the position they occupied before the er- 
roneous ruling of the General Term, judgraent will 
be here entered in favor of the defendant, as in case 
of a non-suit. 

All the judges concur. 


———_———___— 


EFFECT OF REVOCATION OF WILL UPON 
DEVISE. 





COULSON v. HOLMES. 





United States Circuit Court. District of Oregon. 


Before Hon. W. P. DEapy, District Judge. 


1. REVOCATION OF WILL.—A conveyance of prop- 
erty previously devised works a revocation of such 
devise; and this, where the conveyance is to the de- 
visee accompanied by atrustin favor of the devisor. 

2. ALTERATION OF ESTATE.—A will does not take 
effect upon an after acquired estate, and any altera- 
tion of the estate of the testatorin the premises after 
the devise works a revocation of the will. 

3. JUDGMENT OF PROBATE OF WILL.—A court may 
determine that certain premises are not within the op- 
eration of a certain will without questioning the val- 
idity of such wiil or the iegality of the judgment ad- 
mitting it to probate. 


John H. Reed and Sidney Dell, for the complain- 
ant; Hugene A. Cronin andJvhn Waldo, for the de- 
fendant. 


DEApDy, J.: 


This suit is brought to establish an alleged trust 
in certain real property situate in Portland, in 
favor of the complainant, Teresa E. Coulson, nee 
Holmes, and her two sisters, the defendants, Alice 
J. Strowbridge and Mary A. Hueston, who, having 
refused to join in the suit as complainants, are 
therefore made parties defendant; and for an ac- 
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count of the rents and profits as against the de- 
fendant, Byron Z. Holmes; and also to procure an 
equal partition of the premises between the plain- 
tiff and said defendants, by asale thereof anda 
division of the proceeds. 

The bill alleges that at and long before March 
29, 1870, Thomas J. Holmes, the brother of the 
plaintiff and the defendants, was the owner of an 
undivided half of the premises in question, and the 
defendant, Byron Z., the owner of the other such 
half; that at the date aforesaid said Thomas J. 
executed a conveyance of his interest in the prop- 
erty to the plaintiff for the expressed considera- 
tion of one dollar, but in fact without any consid- 
eration and in trust for himself; that at and before 
the date of such conveyance the said Thomas J. 
was threatened with an ection for seduction, and 
being of weak mind and greatly under the influence 
of the plaintiff, he was induced by the latter to 
make the same, so as to prevent his property from 
being taken to satisfy any judgment for damages 
which might be obtained against him in such ac- 
tion; that the plaintiff accepted said conveyance 
with a full knowledge and understanding of the 
purpose with which it was made, but afterwards, 
and upon various pretences, deferred the recon- 
veyance of said property in pursuance of said trust, 
with the hope of defrauding the lawful heirs of 
said Thomas J. of their just rights in the prem- 
ises—the said plaintiff being well aware that said 
Thomas J. was not likely to live long; that said 
Thomas J. died on December 27, 1875, leaving as 
his only heirs at law the plaintiff and defendants; 
that since the date of said death there has been re- 
ceived and appropriated by the plaintiff, from the 
rents and profits of said premises, the sum of $600 
per month; that said premises are of the value of 
$30,000>and consist of let 2 in block 38, and the 
southwest quarter of block 16, together with a 
strip 80 feet long by 5 1-2 feet wide off the west 
end of lots 3 and 4 of said block, upon which there 
are valuable buildings; that an equal partition of 
the same among the parties aforesaid can not be 
made in kind without irreparable injury thereto; 
and that, since the death of the said Thomas J., 
the complainant has frequently demanded from the 
defendant, Byron Z., a conveyance of her interest 
in the premises, and an account of the rents and 
profits thereof, but he has always refused, and 
claims to own the same absolutely. 

The defendants, Strowbridge and Hueston, do 
not answer. The answer of the defendant, Byron 
Z., admits the making of the conveyance as alleged, 
but denies that it was made in trust, and denies all 
the allegations of the bill as to the causes which 
induced the execution of the same. Admits that 
since the death of Thomas J. he has received irom 
the property, as rents and profits, about $12,000, 
and that the rents now amount to the sum of $550 
per month. 

By way of “a further and separate answer,”’ the 
defendant also alleges that Thomas J., on Febru- 
ary 27, 1868, duly made and published his last will 
and testament, whereby he bequeathed and de- 
vised to said defendant all his real and personal 
property, uf whatever nature and kind; that said 








Thomas J. died as aforesaid, leaving said will un- 
revoked; that the conveyance aforesaid was after- 
wards made by said Thomas J. to prevent the pos- 
sibility of his intentions, as expressed in said will, 
from being defeated by the loss or destruction of 
the same, or any improvident disposition which he 
might otherwise make of his property prior to his 
death, and not with any intention to revoke said 
will; and that the same was duly proven in the 
proper court about April 16, 1877. 

The complainant excepts to so much of the an- 
swer as sets up the making and proof of the alleged 
will for impertinence, upon the ground that the 
subsequent conveyance of the same premises oper- 
ated so far as a revocation of the will. 

The law of Oregon (sec. 790 Civil Code) follow- 
ing the statute of frauds of Charles II, sec. 6, ch. 
3, provides that *‘a written will can not be revoked 
or altered otherwise,’’ than by another writing ex- 
ecuted by the testator in the same manner, or else 
by burning, tearing, cancelling, obliterating or 
destroying the will, with the intentand purpose of 
revoking the same, by the testator, or in his pres- 
ence and by his direction. 

But notwithstanding this statute, it has always 
been held that a will may be revoked by implica- 
tion or inference of law. 4 Kent, 521. Among 
these implied revocations is any act of the testator 
which alters the estate or interest held by himin the 
lands devised at the date of the will; as, for in- 
stance, a conveyance of the same ora valid con- 
tract to do so. The will tukes effect only at the 
death of the testator. Real property acquired 
after making the will goes to the heir. If, there- 
fore, the testator is not seized at the time of his 
death of the same estate or interest in the premises 
that he was at the time of making the will, the 
same does not pass by the devise, but goes to the 
heir. Ballard v. Carter, 5 Pick. 144; Jettie v. 
Pickard, 4 Or. 298. This is held either upon the 
ground that the alteration of the estate is evidence 
of a change of purpose on the part of the testator, 
or more properly, thatit works a revocation of the 
will by depriving the testator of the estate devised, 
and thus leaves nothing for the will to operate upon 
at his death. Walton vy. Walton, 7 John. ch. 268; 
Minuse v. Cox, 5 Id. 450; Herrington vy. Budd, 5 
Denio, 322; Bosley v. Bosley, 14 How, 395; Ballard 
v. Carter, 5 Pick. 116; Kean’s will, 9 Dana, 25; 4 
Kent, 528; 2 Am. L. Cas. 668; 2 Green. Ev. § 686; 
8 Bae. Ab. 500. 

The statute of this state upon the subjectof wills 
(see. 9) has changed this rule so far as to provide 
that **a bond, covenant or agreement * * * to 
convey any property devised or bequeathed in any 
Jast will previously made, shall not be deemed a 
revocation of such previous devise or bequest,”’ but 
that the same shall pass to the devisee, subject to 
said bond, covenant or agreement. A mere agree- 
ment, therefore, to convey, no longer works a revo- 
cation of a previous devise of the same property, 
but a conveyance or other act which passes the 
title, and produces an alteration in the estate of the 
evisor, is left by the statute to have the same 
effect upon a prior devise as before its passage. 

The answer of the defendant, Byron Z., admits 
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the conveyance of the premises to himself subse- 
quent to the making of the will; and if such con- 
veyance was absolute, as claimed by said defend- 
ant, there could be no question but it operated to 
revoke the previous devise to him. In that case 
Byron Z. would hold under the deed, and not the 
will, because before the will took effect—December 
27, 1875—the testator had conveyed all his interest 
in the premises to the defendant, and there was 
then nothing left in the former upon which it could 
operate or take effect. In such case the devise 
would be adeemed or defeated. 

Upon this view of the matter, any reference in 
the answer to this will, except so far as the per- 
sonalty is concerned, is certainly impertinent. For, 
as to the realty conveyed by the deed, the will is 
non-existent and of no effect. In Kean’s Will, 
supra, Patrick Kean devised a tract ot land to 
John Kean and afterwards executed a deed con- 
veying him the same land. The court held that 
Kean took the land under the deed and not the 
will, and ‘‘consequently the will was inoperative 
and void’’—that is, so far as the land conveyed 
was concerned. But the bill alleges that this con- 
veyanve was made in trust for the grantor therein, 
and unless it was so made the complainant has no 
equity. The effect of the conveyance upon this 
view of the transaction was to pass the legal es- 
tute that was in Thomas J. at the time of making 
the will out of him and into the defendant, By- 
ron Z., but in trust for the use and benefit of 
Thomas J. It was said by Lord Mansfield in Doe 
v. Pott, 2 Doug. 722, that the doctrine of revoca- 
tion by alteration of the estate had been carried 
to an absurd length in some of the English cases; 
and in Ballard v. Carter. supra, Parker, J.. in de- 
livering the opinion of the court, said that, in as- 
senting to the doctrine— ‘‘we would understand 
by any alteration of an estate, a material altera- 
tion; one which changes the nature and effects of 
the seizin of the testator;’’ and that the court was 
not inclined “‘by anticipation to adopt as law” 
such cases as where the alteration was for the ex- 
press purpose of giving effect to a will, or where 
an estate was changed toa fee by a common re- 
covery, the testator supposing when he made his 
will that he had a fee, or when the testator, part- 
ing with his estate for an instant, took the same 
estate back again or conveyed the estate to another 
for his own use, but would consider them when 
they arose. 

But in Walton v. Walton, supra, Chancellor 
Kent held that an agreement to sell, being in 
equity equivalent to a conveyance, was a revoca- 
tion of a prior devise of the same property—and 
this, although such agreement was rescinded 
whereby the testator at his death held his estate in 
the lands free from the effect of the act which 
produced the revocation—substantially as though 
it had never taken place. And in Bosley v. Bos- 
ley, supra, Mr. Chief Justice Taney states the rule 
with apparent approval which is deduced from the 
authorities in 4 Kent, 528, asfollows: ‘‘The same 
interest which the testator had when he made his 
will should continue to be the same interest, and 
remxin unaltered to his death, and that the least 








alteration in that interest is a revocation.’? In 
this case the legal estate in the premises passed 
from the devisor to the devisee by the conveyance 
of March 29, 1870—according to the answer absvu- 
lutely, but according to the bill in trust for the 
grantor. In the one case the whole estate having 
passed from the testator and none taken back, 
nothing is left on which the devise can operate, 
and it must fail, not so much on the ground of 
revocation as the want of a subject-matter on 
which to operate. (2 Am. L. Cas. 671.) In the 
other case the whole estate passed from the de- 
visor also, but at the same time he took back 
another estate in the premises—a use to himself. 
And although this may be said to be substantially 
the same estate yet it is technically different. 
There was an alteration of the estate, and that, 
according to all the authorities, works a revoca- 
tion of the devise. 

The application of this rule to cases where the 
conveyance is inoperative and passes no estate, or 
where, by the same instrument or transaction, the 
testator takes back a beneficial interest in the 
property doubtless had its origin in the very nat- 
ural preference which the common law gave to 
the heir over the devisee—a stranger to the inher- 
itance. In England since 1 Vic. ch. 26, sec. 23, 
and in many of the American states this rule has 
been modified by statute so that a conveyance 
shall not affect the operation of a prior de- 
vise upon any interest in the property which 
the testator had power to devise at his 
death. (1 Red. on Wills, 333.) Even under 
this rule an absolute and unqualified conveyance of 
the devise works a revocation of the will ex ne- 
cessitate, but any disposition short of or other than 
this leaves the devise to stand subject to the con- 
veyance. Under these statutes, the legal estate in 
the premises in controversy would vest in the de- 
fendant, Byron Z., at the date of and by means of 
the deed. while the trust estate or use given to 
Thomas J. would also pass to the former under 
the will upon the death of the latter. 

If the law were not so well settled otherwise by 
a long and uniform course of decisions, and if 
the Oregon statute changing the rule as to agree- 
ments to convey had not omitted conveyances 
therefrom and thereby indicated the intention of 
the legislature to leave them to have the same ef- 
fect upon a prior devise as before, I should be in- 
clined to hold that this was a case where the alter- 
ation of the estate, being technical rather than 
substantial, is not sufficient to revoke the prior 
devise but rather suggests an intention to antici- 
pate or facilitate it by vesting the legal estate in 
the devisee at once and leaving the use to pass to 
him under the will upon the death of the testa- 
tor. 

But this point was not made in the argument for 
the defendant. Indeed, the ground mainly relied 
upon for the defence was that “the question 
whether the will was revoked or cot is a question 
of factum;”’ and that this question under the law 
of Oregon is in ‘‘the first instance exclusively 
for the probate court,’? and cannot be inquired 
into collaterally in any other; citing 1 Jarman, 
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106, 150, 220: 2 Green, Ev. sec. 680; California v. 
McGlynn, 20 Cal. 262, and other like authorities. 
But as has been shown a will may be revoked by 
implication or operation of law as well as by the 
express uct of the testator; and the question of 
revocation in this case is one of law and not of 
fact. The enquiry does not touch the validity of 
the will nor the legality of the judgment of the 
county court admitting it to probate. Therefore, 
it is not necessary to consider whether by the laws 
of this state the judgment of such court is con- 
clusive upon the validity of the will or not. In 
both Bosley v. Bosley, and Ballard v. Carter, su- 
pra, it was held that the devise was revoked and 
that the property passed under the conveyance and 
not the will. But it does not appear to have been 
suggested that that was a collateral or any attack 
upon the judgment of the court admitting the will 
to probate. In fact, neither the will nor the judg- 
ment of the county court can be affected by the 
decree of the court in this suit. At most, the 
court will only determine that the premises in 
question are not within the purview or operation 


of the will—that the estate ot the testator therein 


at the time of his death, having been acquired in 
contemplation of law after the devise is not af- 
fected by it. 

The exceptions are allowed. 


~~ 
—— 


EACH HOUSE OF A LEGISLATURE THE 
JUDGE OF THE QUALIFICATIONS OF ITS 
OWN MEMBERS. 








STATE v. TOMLINSON. 





Supreme Court of Kansas. 
July Term, 1878. 


Hon. ALBERT H. HORTON, Chief Justice. 
“6D. M. VALENTINE, 


« DD. J. BREWER, } Associate Justices. 


1. MEMBERS OF LEGISLATURE — SOLE POWER TO 
JUDGE OF ELECTION AND QUALIFICATIONS, VESTED 
IN Each House, RESPECTIVELY.—In an action pros- 
ecuted by the state, on the relation of the attorney- 
general, to try the title of a defendant to his seat in 
the house of representatives of the legislature, and to 
oust him from office, where such defendant, upon the 
convening of the legislature, was declared and ad- 
judged by the house to be a member and entitled to a 
seat in that body, and has continued to act as a mem- 
ber: Held, that this court has no jurisdiction to de- 
termine the question, as the power to judge of the 
elections, returns and qualifications of its own mem- 
bers is vested in each house, and can not by its own 
consent, nor by legislative action, be vested in any 
other tribunal or officer. 

2. WHETHER OR NOT AN ACT PASSED by the votes 
of persons admitted as members in excess of the con- 
stitutional limit (and not legally passed without such 
votes) would, in a given case, be held constitutional 
and valid, can only be determined when presented 1n a 
proper action and in proper form. 


Original proceedings in quo warranto 





Willard Davis, attorney-general, for the state; 
J. G. Waters, for defendant. 

The constitution of Kansas, as amended in 1873, 
contains the following provision: 

ART. 2, §2: ‘I'he number of representatives and 
senators shall be regulated by law, but shall never 
exceed one hundred and twenty-five representatives and 
forty senators. From and after the adoption of the 
amendment, the house of representatives shall ad- 
mit one member from each county in which at 
least two hundred and fifty legal votes were cast at 
the next preceding general election; and each or- 
ganized county in which less than two hundred 
legal votes were cast at the next preceding general 
election shall be attached to and constitute a part 
of the representative district of the county lying 
next adjacent to it on the east.” 

At the session of the legislature held in 1876, an 
apportionment of senators and representatives was 
made upon the census of 1875. In this apportion- 
ment act, thirty-eight senate districts were crea- 
ted, of which thirty-six were to choose one senator 
each, and two districts (Douglas county and Leav- 
enworth county) two senators each, making the 
maximum number allowed by the constitution. 
The ssme act specifically designated and numbered 
one hundred and twenty-three representative dis- 
tricts, which were authorized to choose one repre- 
sentative each. Said act contains the following 
provision: 

“Sec. 1. The senate shall consist of forty mem- 
bers, and the house of representatives of one hun- 
dred and twenty-three members; but the number 
of representatives may be increased }»y the organi- 
ization of new counties to not more than one hun- 
dred and twenty-five.” (Laws of 1876, p. 7.) 

This act was passed and approved on the 2d of 
March, 1876. Atthat time there were several or- 
ganized counties which were not included in the 
apportionment act. These counties with the date 
of the organization of each, as proclaimed by the 
governor, were 

Rooks, organized November 26th, 1872. 

Barbour, organized April 14th, 1873. 

Harper, crganized August 20th, 1873. 

Ness, organized October 23d, 1873. 

Comanche, organized October 28th, 1873. 

Kingman, organized February 27th, 1874. 

Pratt, organized March 14th, 1874. 

Edwards, organized August 21st, 1874. 

Rush, organized December 5th, 1874. 


The legislature of 1877 was chosen at the gener- 
al election in November, 1876, under the appor- 
tionment of 1876. The one hundred and twenty- 
three representative distriets designated in the ap- 
portionment act were all represented. And there 
also appeared four additional claimants to seats as 
members: Taylor Flick, from Edwards county; S. 
S. Boggs, from Rooks county; H.S. Cochran, from 
Barbour county; and W. P. ‘Tomlinson, from Rush 
county. Flick and Cochran were first admitted 
and these filled the one one huncred and twenty- 
five seats, the constitutionat limit of the member- 
ship of the house of representatives. Then, in vio- 
lation of the express provisions of the constitution, 
limiting the members of the house to one hundred 
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and twenty-five, Messrs. Tomlinson and Boggs 
were also admitted as members. The act of the 
house was so flagrant in its conduct in increasing 
the number of its representatives in excess of the 
constitutional provision, that on the 5th of March, 
1877, the attorney-general filed in the supreme 
court a petition to try and oust W. P. Tomlinson 
from his office as a representative. 

Tomlinson appeared and answered, alleging that 


Rush county was duly organized; that at the gen- | 


eral election held in November, 1876, he was duly 
chosen by the legal voters of the county as repre- 
sentative, etc., and was duly admitted to his seat 
as such representative by the house of representa- 
tives at the session thereof in January, 1877; that 
he was a qualified elector of said county of Rush; 
and that no other person was claiming said office 
as representative of Rush county. To this answer 
the attorney-general demurred. The case was 
heard upon these pleadings, and the facts thereby 
admitted. 

Horton, C. J., delivered the opinion of the court: 

This is an attempt by proceedings in the 
nature of quo warranto, to try the title of 
defendant to his seat in house of represent- 
atives of the legislature of Kansas. The facts, 
as they appear by petition and answer, are, that 
the defendant is a citizen of Rush county, and at 
the general election in 1876 was voted for and re- 
ceived a majority of all votes cast in that county 
for representative from that county; that at this 
election less than two hundred and fifty votes were 
cast; that at this time, Rush county was not at- 
tached to any other county; that upon the con- 
vening of the legislature, at the session of 1877, 
afver due consideration, the house of representa- 
tives, by a majority of the members thereof then 
assembled, declared and adjudged the defendant 
to be the “legally elected representative from 
Rush county,” and “entitled to a seat’? as such 
member, since which time he has been and now is 
recognized as such member. (House Jour. 1877, 
p. 212.) 

The attempt to determine the title of the defend. 
ant as a member of the legislature inthis manner, 
must necessarily fail, for the simple reason that 
we cannot and ought not to take jurisdiction of the 
case, We are powerless to enforce any judgment 
of ouster against a member of the legislature. 
While the constitution has conferred the general 
judicial power of the state upon the courts and 
certain officers specified, there are certain powers 
of « judicial nature which, by the same instrument, 
are expressly conferred upon other bodies or 
officers, and among them is the power to judge of 
the 2lections, returns, and qualifications of mem- 
bers of the legislature. This power is exclusively 
vested in each house, and cannot by its own con- 
sent, or by legislative action, be vested in any 
other tribunal or officer. This power continues 
during the entire term of office. Sec. 8, art. 2, 
State Const.; The State v. Gilmore, 20 Kas. 551. 

Within certain constitutional restrictions, the 
executive, legislative and judicial powers of the 
state, are independent and supreme; and neither 
has the right to enter upon the exclusive domain 








of the other. We should be passing beyond the 
limits of our own power to judge of the election or 
qualifications of a member of the legislature; and 
as the constitution has expressly confided this pow- 
er to another body, we must leave it where it has 
been deposited by the fundamental law. If we are 
at liberty to interfere in this case, or, if with con- 
snt of the legislature we assume jurisdiction, we 
may review all similar decisions of that body, and 
in the end bring the legislative power of the state 
in conflict with the judiciary. The objections to 
such a course are so strong and obvious, that all 
must acknowledge them. We are not cited to a 
single case in the federal or state courts, where any 
eem er of congress, or any member of a state leg- 
islature, from the foundation of the government to 
the present time, has been ousted by quo warranto. 
And the admission of this fact of itself, after the 
extensive investigation of this subject by the learn- 
ed attorney- general, is almost conclusive that none 
can be found, and that the exercise of such power 
is not only unwarranted, but unknown. Judge 
Cooley says: ‘*These powers, it is obviously prop- 
er, should rest with the body immediately inter- 
‘ested, as essential to enable it to enter upon and 
proceed with its legislative functions, without lia- 
bility to interruptions or confusion.” Const, 
Lim. 133. 

It is insisted, upon the authority of Prouty v. 
Stover, 11 Kas. 235, that this court has expressed 
the right to make inquiry into the fact whether the 
district from which a member of the legislature is 
admitted, exists or not, and if it does not exist, the 
member may be ousted by the courts. In that 
case, it was only decided that where the legislature 
was sitting as an electoral body, in a contest con- 
cerning the validity of an election by such body, 
the courts were not precluded by the action of the 
house in admitting members from inquiring into 
the legality of éertain representative districts, and 
the rights of members admitted to seats from these 
districts to vote at such election. That decision is 
not in conflict with the view here stated, viz., that 
we have no jurisdiction, in a proceeding like this, 
to oust a person from his seat as a representative, 
after he has been declared and adjudged to bea 
member of the house by the power and tribunal 
having the exclusive authority to hear and deter- 
mine that question. O’Ferrall v. Colby, 2 Minn. 
180; McCrary on Elections, §515; Hiss v. Bartlett, 
3 Gray, 468; People v. Mahaney, 13 Mich. 481. 

That our decision in this case may not be misun- 
derstood, or misconstrued, we desire to say, that 
we do not decide that the house of representatives 
can consist of more than one hundred and twenty- 
five members, that being the maximum number al- 
lowed by the constitution; nor do we decide that 
the house, in the exercise of its power to judge of 
the election and qualification of its members, can 
legally admit to the seats, as members, any number 
of persons in excess of one hundred and twenty- 
five; but the decision is, that, whether the house 
does or does not admit a greater number of per- 
sons as members than one hundred and twenty- 
five, this court has no jurisdiction to inquire by 
quo warranto, or otherwise, as te the right of any 
person to a seat as a member with a view of ous 
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ing him from his seat. Rightly or wrongly there, 
we are alike powerless in the premises. Whether 
or not an act passed by the votes of persons ad- 
mitted as members in excess of the constitutional 
limit (and not legally passed without such votes) 
would, in a given case, be held constitutional and 
valid, can only be determined when presented in a 
proper action and in proper form. 

The petition and proceedings in this action will 
be dismissed, at the costs of the plaintiff. can “3 

All the Justices concurring. = 


_ 
—o 





MASTER AND SERVANT—NEGLIGENCE OF 
™FELLOW-SERVANT— LIABILITY OF MAS- 
TER. 





CHARLES v. TAYLER. 





English Court of Appeal, June, 1878. 


1. COMMON EMPLOYMENT—FELLOW-SERVANT.— 
When two persons are working for the same master 
for a common general object, there is no liability upon 
the master to answer to either of them for damages 
resulting from the negligence of the other, although 
the actual piece of work on which they were engaged 
is not the same. 

2. CASE IN JUDGMENT.—The plaintiff was hired by a 
man, who had contracted te unload a coal barge at the 
defendants’ brewery, to assist in unloading; he was paid 
by the defendants, and the defendants alone could 
discharge him. While employed in carrying coal he 
was injured through the negligence of the defendants’ 
servants, who were moving barrels in the brewery. 
Held, affirming the judgment of Lopes, J., that there 
was evidence to justify a finding that the plaintiff was 
the defendants’ servant, that he was engaged in a 
common employment with the person who caused the 
injury, and that, therefore, he could not recover. 


This was an action brought to recover damages 
for injury caused to the plaintiff by the negligence 
of the servants of the defendants. 

The defendants were owners of a brewery situ- 
ated ona wharf by the side of a river, and the 
plaintiff was employed at the wharf in unloading a 
barge containing coals intended to be used in the 
defendants’ brewery. The plaintiff was engaged 
by aman named Ansell, who was what is called a 
‘¢]amper,” and who had contracted with the de- 
fendants to unload the barge and carry the coal on 
to the defendants’ premises for Is. 9d. a ton, he 
finding the necessary labor. He engaged the 
plaintiff and some other men, and the money paid 
by the defendants was divided among those who 
were employed. 

Ausell, in his evidence at the trial, said he hired 
the plaintiff and could have hired any one he liked; 
he also said he (Ansell) was servant to the defend- 
ants, and could not discharge the plaintiff without 
the defendants’ permission, and, when asked who 
could discharge the plaintiff, he answered, “I 
could not; they look to me as foreman; I could 
not discharge him.” 

The plaintiff was carrying a sack of coals, and 
was ascending some stone steps underneath a 





heavy flap, which was kept in its place by a chain; 
some of the defendants’ men were engaged above 
in moving barrels of beer, and one of the barrels 
slipped, through the negligence of those who were 
moving it, fell against the chain which kept up the 
flap and broke it, in consequence of which the flap 
came down on the plaintiff and seriously injured 
him. 

The amount of the damage was fixed by agree- 
ment, and the case was reserved for the considera- 
tion of Lopes, J., with power to draw inferences 
of fact. 

The learned judge distinguished the case from 
Abraham v. Reynolds, 8 W. R. i81, 5 H. & N. 143, 
as being more like Wiggett v. Fox, 4 W. R. 254, 11 
Ex. 832; and held that the plaintiff could not be 
said to be servant to Ansell, the case being undis- 
tinguishable from Morgan vy. The Vale of Neath 
Railway Company, 14 W. R. 144, L. R. 1 Q. B. 
149. He accordingly gave judgment for the de- 
fendants on the ground that the injury to the plain- 
tiff was caused by the negligence of his fellow serv- 
ants acting in a common employment with him. 

Against this judgment the plaintiff appealed. 

Bucknill, for the plaintiff. First, the plaintiff 
was not in the service of the defendants. Swainson 
v. The North Eastern Railway Company, 26 W. 
R. 413. He was in the service of Ansell, an inde- 
pendent contractor, and, therefore, the defeudants 
are liable to him for the negligence of their serv- 
ants. Ansell’s position was like that of a steve- 
dore, who is an independent contractor. Murray 
v. Currie, 19 W. R. 104, L. R.6C. P. 24. The de- 
fendants did not pay the plaintiff, and were not li- 
able to him for wages; they were only hable to 
pay Ansell. If the plaintiff had been guilty of 
negligence, the defendants could not have been 
made liable for his negligence, only Ansell or the 
plaintiff himself would have been liable. Secondly, 
even if the plaintiff was the servant of the defend- 
ants, there was no common employment as be- 
tween him and the men who were moving the bar- 
rels, so as to exempt the defendants from liability 
tohim for their negligence. Lovell v. Howell, 24 
W.R. 672, L. R.1 C. P. D. 161, differs from the 
present case, in that there the plaintiff had himself 
undertaken the particular risk by going out through 
a particular door, which made the case like Degg 
v. The Midland Railway Company, 10 W. R. 364, 
1H. & N. 773. Similarly, Woodley v. The Metropoli- 
tan Railway Company, L. R. 2 Ex. D. 385, 25 W. 
R. Dig. 155, is not an authority against the plain- 
tiff. No positive general rule governing all cases 
of this kind can be laid down, but each case must 
depend on its own special circumstances. Rourke 
v. The White Moss Colliery Company, L. R. 1 C. 
P. D. 556, affirmed in the Court of Appeal, 25 W. 
R. 263, L.R. 2C. P. D. 205, is a stronger case 
against common employment than this; and see 
Indermaur vy. Dames, 14 W. R. 586, L. R. 10. P. 
274, affirmed, 15 W. R. 134, L. R.2C0.P. 311. Mor- 
gan v. The Vale of Neath Railway Company, 12 
W. R. 1032, 5 B. & S. 570, affirmed, 14 W. R. 144, 
L. R. 1Q. B. 149, is distinguishable, the plaintiff 
in that case being a carpenter in the general em- 
ployment of the railway company, who could have 
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been sent to work anywhere. The plaintiff here 
was engaged in entirely distinct and separate work 
from the persons who caused the injury, and there 
was no common employment: see the judgments of 
Lord Chelmsford in McNarton v. The Caledonian 
Railway Company, cited in Smith’s Master and 
Servant, 3d ed., p. 205; and Bartonshill Coal Com- 
pany v. McGuire, 6 W. R. 697, 3 Macq. 307. Abra- 
ham v. Reynolds is an authority for the plaintiff; 
and Wiggett v. Fox, which is relied on for the de- 
fendants, is questioned by Lord Chief Justice Cock- 
burn in Rourke v. The White Moss Colliery Com- 
pany. [THESIGER, L.J., referred to Wilson v. 
Merry, L. R. 1 Sc. & D. 326.] In Smith v. Steele, 
23 W. R. 388, L. R. 10 Q. B. 125, the executrix of 
a pilot who had been employed by shipuwners, 
where the employment of a pilot was compulsory, 
was held entitled to recover against the owners for 
the negligence of their servants, which caused the 
testator’s death. Thirdly, assuming that the plain- 
tiff was the defendants’ servant, and that there 
was a2 common employment, the defendants are li- 
able, for it does not appear that the danger was 
known to the plaintiff. See the judgment of Lord 
Chelmsford in Bartonshill Coal Company v. Mc- 
Guire. 

_ Day, Q. C., and Erskine Pollock, for the defend- 
ants. The plaintiff was not the servant of Ansell, 
so as to put him in the position of one of the gen- 
eral public, as regards the defendants; and this 
must be shown in order to entitle him to recover. 
There was a common employment here, for the 
coals which the plaintiff was carrying were wanted 
for the brewery, and the men who were moving the 
barrels were working for the brewery; and where 
two persons are working for the same master, and 
for a common general object, that constitutes a 
common employment. This case is governed by 
Wiggett v. Fox, and Morgan v. The Vale of Neath 
Railway Company. 

Bucknill was heard in reply. 

BRETT, L.J. 

Mr. Bucknell has argued this case very ably, and 
everything has been said that could be said on be- 
half of the plaintiff. Notwithstanding, I am of 
opinion that we must affirm the judgment of Mr. 
Justice Lopes. The first point is, was the plaintiff 
a servant of the defendants at all? The evidence 
was left to Mr. Justice Lopes, by agreement, to 
draw inferences and arrive at a conclusion. He 
has come to the conclusion that the plaintiff was 
the servant of the defendants; and the question is 
not, should we have come to the same conclusion 
ourselves? But was the learned judge so wrong in 
the conclusion at which he arrived that we ought to 
set aside his finding as being against the weight of 
evidence? At the trial, among other witnesses, a 
man named Ansell was called, He was what is 
called a “ lumper,’’ and was employed by the de- 
fendants, the terms of the employment being that 
he should get the barge discharged at 1s. 9d. a ton, 
and obtain men to do the work, he doing part of it 
himself; the men were paid out of the 1s. 9d.a 
ton. Ansell stated that he did the work and settled 
with the men; that they used to work under him 
as men work under a foreman; he worked as if he 





were a foreman; he also said that he could not 
dismiss the men himself. I think, therefore, Mr. 
Justice Lopes was justified in saying that Ansell 
was not an independent contractor, but a work- 
man; for the time he was servant to the defend- 
ants, for he was not a master workman, but a 
foreman. I think Mr. Justice Lopes was right as 
to the duties of a ‘“*lumper,”’ and that Ansell was 
not a master, but, as he himself said, a foreman. 
If that is true, the plaintiff was the servant of the 
defendants, and he was injured by the negligent 
act of another servant of the defendants. 

Then it is said that they were not fellow-servants 
within the rule which has been established, so as 
to exempt the defendants from liability. Many cases 
and views of different judges have been cited to 
show the principle on which, though a master is 
liable to all other persons in the world for the neg- 
ligence of his servant, he is not liable to a servant 
of his own who was engaged in a common employ- 
ment with the servant who was guilty of negli- 
gence. It would be contrary to our duty to say 
anything as to the policy of the law; that question 
is not one for our consideration; we have to find 
out the principle, and apply it to the circumstances 
of thecase before us. I have heard and read many 
views which have been expressed onthe subject; 
they are not all the same, but it is not material to 
consider here which is absolutely correct, for they 
all come to this in substance—where the negli- 
gence of one servant of the defendant has caused 
injury to another servant of the defendant, in gen- 
eral the defendant is not liable; the rule absolves 
the master where a man is injured by the act of a 
servant, if the plaintiff is also a servant; that is, if 
they are both servants of the same master, and the 
service of each brings him to the same place, and 
at the same time, with the other, and one is negli- 
gently injured by the other fellow-servant, then 
the master is absolved from liability. Here the 
service of the plaintiff would oblige him to work 
at the same place and at the same time as the serv- 
ants who wree engaged in moving the casks, and 
here there is more than that, for both were work- 
ing for the brewery. I putit on this, that both 
were servants of the same master, and were at 
work at the same place and at the same time. Lord 
Cairns, in Wilson v. Merry, meant that, and not 
that the servants need be of the same class, or work 
ing for the same result; but that if they were en- 
gaged in one general employment the master was 
not liable. Therefore, I think there was evidence 
on which Mr. Justice Lopes rightly found that the 
plaintiff and the person whose negligence caused 
the injury to him were working for the same mas- 
ter in a common employment, so as to exempt the 
defendants from liability: 

CoTTon, L. J.: 

I also think that the judgment was right. The 
plaintiff was injured by negligence, and the first 
point which is necessary to be made out on behalf of 
the defendants, in order to bring the case within the 
exception to the general rule, is that he was the serv- 
ant of the defendants. I had more doubt on that point 
at one time than the other members of the court 
seem to have had; but we are not here to form an 
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independent conclusion on the question. The judge 
found in the evidence that the plaintiff was the de- 
fendants’ servant; he saw the witnesses, and had an 
opportunity of observing the mode in which they 
gave their evidence. I do not know how 1 should 
find if I had to decide the question, but I think we 
are not justified in overruling the finding of the 
learned judge. Therefore, we must start on the 
footing that the plaintiff was in the service of the 
defendants. Then it is said that, toexempt the de- 
fendants from liability, not only must he have been 
their servant, but he must have been in a common 
employment with the person through whose negli- 
gence he was injured. In the present case it is 
clear there was a common employment. Many 
cases may be put where the master might be 
liable, as where he carries on two distinct business- 
es, and a person employed in one of them is in- 
jured by the negligence of a person employed in 
the other. It is not necessary to answer that sug- 
gestion, for this is a different case; here the plain- 
tiff was clearly acting for the brewery, and that 
makes it a case of common employment; for what 
is there inthe presentcase? The plaintiff is bring- 
ing in coals which are necessarily brought under 
the flap; he knew that other persons were employ- 
ed above; the coals were necessary for the brew- 
ery, and there was an employment of the plaintiff 
in the business of the brewery, and the risk was 
one to which he naturally exposed himself. When 
once we have the fact that the plaintift was a serv- 
ant of the defendants, it comes within all the de- 
cisions to hold that he was in a common employ- 
ment with the persons through whose negligence he 
was injured. To constitute a common employ- 
ment the two persons need not be working at the 
same thing at the same time. Wilson v. Merry 
(where the negligence which caused the injury had 
occurred sometime before) shows that it is not nec- 
essary that the two persons should be working to- 
gether; if there isa common employment, such that 
the servant must know that the master would em- 
ploy other persons to the risk of whose negligence 
he would be exposed, that is enough to prevent his 
recovering. Another objection taken was that this 
was a danger which the plaintiff could not foresee. 
But the plaintiff must have known that other per- 
sons were employed, and I should say that the 
danger of the flap falling was a danger 
with reference to which he must be taken 
to have contracted. Whether the exception to the 
general rule as to liability for negligence which 
prevents him from recovering is a good one in 
point of policy, is a question with which we have 
nothing to do. [f it is bad, it is for the legislature 
to remedy the evil; and we should do great harm, 
if we were to draw minute distinctions in order to 
avoid hardship in individual cases. 


THESIGER, L.J.: 


1 am also of opinion that the judgment of 
Mr. Justice Lopes ought to be affirmed. The start- 





ing point is a question of fact whether the plaintiff 
was a servant of the defendants or not. If that ‘ 
question were answered in the negative, I should , 
hesitate to apply the case of Woodley v. The Met- | 
ropolitan District Railway Company, and say that 


the plaintiff undertook the risk; but it is unneces- 
sary to consider this, because, in my opinion, Mr. 
Justice Lopes was justified in finding as he did, or 
at least there was sufficient evidence on which he 
could so find. The facts have been dealt with by 
Lord Justice Brett. Ansell said he was a servant 
to defendants. Ansell engaged other workmen, 
who were not the servants of Ansell, to be paid 
and discharged by him; they were paid a lump 
sum by the defendants, but that sum was divided 
among them. It was stated that Ansell could not 
discharge the plaintiff without asking the defend- 
ants; if so the case is undistinguishable from Mor- 
gan v. The Vale of Neath Railway Company. 
There it was argued that the rule as to common 
employment only applied where the employment 
as to its immediate object was common; but it was 
held that that argument was not well founded, and 
it was laid down clearly by Mr. Justice Blackburn 
in the Court of Queen’s Bench, and upheld in Ex- 
chequer Chamber, that if there is one general ob- 
ject which brings the servants into contact so that 
they are exposed to risk, the master is free from 
liability. On the facts there it was held that the 
nature of the carpenter’s duty was such as neces- 
sarily to bring him into contact with the traffic on 
the line. How is that distinguishable from the 
present case? There wasa general object here, 
for the work was all being done for the purposes of 
the brewery. The coals were for the brewery; it 
was necessary for the plaintiff to go up the steps, 
and for the flap to be raised. Just as the man on 
the ladder in Morgan v. The Vail of Neath Railway 
Company was brought into contact with the traffic on 
the line, so here the plaintiff was necessarily brought 
into contact with the person who was moving the 
barrels. If so, the principle of that case applies. 
I do not think the particular risk which causes the 
injury must be known to the servant as a matter of 
fact in order to exempt the master, but the case is 
within the rule if the servant might have known of 
it, and he must be taken to have contemplated it. 
Though, in fact, he was not aware of the danger, 
this does not make the master liable. I think, 
therefore, that the judgment ought to be affirmed. 

Cotton, L.J.: 

I wish to add a word to avoid misapprehension. 
What I said was that, even if it were necessary 
that the plaintiff should know of the risk, the evi- 
dence here was that he did know of it, but I think 
it is not necessary that he shculd know. I should 
rather put iton the ground of contract. Having 
undertaken the risk of his acts of the fellow-serv- 
ants, the servant can not say they were the acts of 
the master. 

Judgment affirmed. 

eee 

IN the United States Circuit Court for North Caro- 
lina, during the early part of last month several inter- 
esting questions in relation to arrest were passed upon. 
Some revenue officers met certain persons who were 
transporting in a wagon whisky without the proper 
revenue stamps on the barrels. The officers thereupon 
arrested these persons and hand-cuffed them. The 
court held tbat an arrest without the issue of a war- 
rant was right under the circumstances, and that the 
use of hand-cuffs to prevent escape was lawful. 
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CONTRIBUTORY NEGLIGENCE IN THE 
LOSS OF A SHIP. 


The question as to what constitutes contributory 
negligence, with regard to the loss of a ship, has 
recently received a careful investigation in the Ex- 
chequer Division, in the case of Miller v, Nugent, 
12 Ir. L. T. Rep. 112. The action was brought by 
the owner of a coasting vessel named the ‘‘ Mary 
Anne,” against the defendant, who was owner of 
the harbour at Portaferry, in tne county of Down 
to recover damages sustained by the vessel, caused 
by her drifting away from the quay at Portaferry, 
owing to the post to which she was moored giving 
way. It appeared, from the evidence, that, on the 
night of the 19th of February, 1877, the vessel was 
lying in the harbor of Portaferry, moored to the 
quay by a double rope from her bows, which was 
attached to a wooden post or pawl on the quay, 
and she was also attached to another post to lee- 
ward, by a chain from her stern. In the course of 
the night a gale sprung up; and the master of 
the vessel, who was the only person on board, came 
asbore to procure assistance, having left a lighted 
candle cn the cabin table. Upon his return, it was 
found that the vessel had drifted from the quay, 
owing to the post, to which her cable was attached, 
having broken across. The whole strain of the 
vessel having thus been thrown upon the chain 
from her stern, it became detached from the ves- 
sel. It was deposed to, by the plaintiff ’s witnesses, 
that the post, to which the vessel was attached on 
the quay, was rotton; and this was not denied by 
the defendant’s witnesses; but one of these latter 
swore that if the chain had been fast on board, it 
would have held the vessel. The vessel drifted 
from the quay, stranded at the opposite side of the 
harbor, and took fire, admittedly from the candle 
that had been left on board. It was admitted by 
one of defendant’s witnesses, that, if the vessel 
had not taken fire, there would have been no dam- 
age; but, as it was, more than one-third was burn- 
ed. The form ia which the action was brought 
was for breach of contract in not supplying proper 
mooring-posts, and for negligence; and the de- 
fendant, in his defence, traversed the several con- 
tracts alleged, and pleaded contributory negligence. 
The jury, in answer to questions put to them by 
the judge, found that the defendant did not use 
reasonable care to have a sufficient post for the 
mooring of the vessel; that the post was not reas- 
onably sufficient for its purpose. They also found 
that, in their belief, the vessel was properly moor- 
ed, but that she was not sufficiently watched and at- 
tended to, and that, had there been a greater num- 
ber of hands on board, the accident would not have 
happened (this tne jury explained as meaning that 
the plaintiff or his servants did not use due and 
proper skill and care in watching and attending to 
the vessel). They further found that the plaintiff did, 
by such want of care and negligence, directly con- 
tribute to the occurrence, and, but for snch want 
of care and negligence on the plaintiff’s part, the 
accident would not have happened; and, lastly, 
that, under the circumstances, it was not negligent 
of the captain to leave the candle lighted as he 
did. The wreck had been sold, and the value of 





the vessel, after deducting the amount realised by 
the sale, was found to be £500. On these findings, 
Barry, J., before whom the case was tried, di- 
rected a verdict to be entered for the defendant on 
the plea of contributory negligence, reserving 
leave to move. ‘The court decided in favor of the 
plaintiff upon the plea of contributory negligence ; 
but as by neither side was any measure of dam- 
ages suggested other than the value of the ship, or 
nominal sum, the majority directed that there 
should be a new trial, in order to determine and 
assess the proper amount of damages to be award- 
ed. The whole court, consisting of Palles, C. B., 
Fitzgerald and Dowse, BB., were unanimous in 
deciding that the contract implied by law was that 
the defendant should use reasonable care to pro- 
vide sufficient posts, and that there was no abso- 
lute warranty as to their fitness, and that there 
was sufficient evidence of the breach of this con- 
tract. They also agreed that there was no implied 
contract by the plaintiff with the defendant to take 
due care of his ship, further than that he would take 
such care of it that, by the want of the same, the 
defendant’s pier would not be injured. But this 
obligation was in no sense co-relative to the obli- 
gation the subject of the action, and there was no 
such implied contract by the plaintiff to take due 
care of the ship as was alleged by the plea. It is 
somewhat difficult, in such a case as the above, as 
was pointed out by Fitzgerald, B., to prevent con- 
founding negligence or failure of duty on the plain- 
tiff’s part—which may affect his right of action— 
with negligence affecting the amount of damages 
recoverable by the plaintiff. The plea of contribu- 
tory negligence amounts to nothing more than that 
there was no actionable negligence in the case; 
and, as the plaintiff’s case was based on actionable 
negligence, which he succeeded in proving, the 
plea failed. 

At common law, a plaintiff, in other than cases 
of maritime collision cannot recover for damage 
suffered from negligence of another, if his own 
negligence directly contributed to the event, or if 
he might have avoided it by the exercise of ordina- 
ry care and skill. In Hawkins v. Cooper, 8 C. & 
P. 473, the plaintiff was crossing the Westminster 
road near the Marsh Gate, about five o’clock in the 
afternoon of a day at the end of April, when a cart 
and horse, driven by a lad in the service of the de- 
fendant, ran against her, knocked her down, and 
injured her. Tindal, C. J., laid it down to the 
jury. that before they could find for the plaintiff, 
they must be satisfied that the injury was attribu- 
table to the negligence of the driver, and to that 
alone. In Sills v. Brown, 9 C. & P. 601. the plain- 
tiff, the owner of a barge sailing in the River 
Thames, brought an action against the owner of a 
brig for running down and sinking his barge. The 
brig was carrying her anchor ina position contra- 
ry to that provided by the bye-laws of the Thames 
at the time of the collision, and it was proved that, 
but for the improper position of the anchor, the ac- 
cident would not have happened. It was ruled by 
Coleridge, J., that the improper carrying of the an- 
chor would not, of itself, be sufficient to make the 
owner of the brig responsible in damages, if the 
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barge, by departing from the known rule of the 
river, brought herself into the situation in which 
the brig struck her; though but for the position of 
the anchor, the collision would not have produced 
the injury complained of. In Davis v. Mann, 10 
M. & W. 546, the rule of law was well put by Parke, 
B., when he stid: ‘The negligence, which is to 
preclude a plaintiff from recovering in an action of 
this nature, must be such as that he could, by or- 
dinary care, have avoided the consequences of the 
defendant’s negligence.” 

In Doward v. Lindsay, L. R. 5 C. P. 338, the 
‘William Lindsay,’? the property of the defend- 
ant, was in the port of Valparaiso, moored to a 
buoy, the use of which was sanctioned by the har- 
bor authorities for such purposes, and, a storm be- 
ing expected, she had also her anchor ready to 
drop. The mooring buoy broke, and the vessel 
drifted. She attempted to cast anchor, but was 
prevented by inevitable accident; and came into 
collision with the ‘Estrella,’ the ship of the 
plaintiff, which was properly noored. ‘The Privy 
Council decided that the first vessel had not con- 
tributed by negligence to the collision; and that, 
where the master of a vessel takes all such precau- 
tions as a man of ordinary prudence and skill, ex- 
ercising reasonable foresight, would use to avert 
danger, his employers are not to be held responsi- 
ble, because he may have omitted some possible 
precaution, which the event suggests that he might 
have resorted to. They further decided that it was 
no negligence on the part of the master to moor his 
vessel to a buoy placed there by the port authori- 
ties for that purpose, without first examining it to 
see that there were no latent defects. 

The above cases differ from Miller v. Nugent, in 
this, that they were all actions of tort, whereas the 
latter was an action for breach of contract. But 
Miller v. Nugent was fora tort founded on con- 
tract, and it seems that the rules of contributory 
neglegence apply with the same force to such an 
action as they do to an action of tort. The same 
mizht then be said of the master cf the ‘* Mary 
Anne ”’ as was said of the master of the ** William 
Lindsay,’’ in Doward v. Lindsay—that he was not 
bound to have examined the post in question to 
see if it contained any latent d+fect, but the mere 
fact that it was put upon the quay by the harbor 
authorities, to be used as a mooring-post, was suf- 
ficient to sanction him in using it as such. More- 
over, as there was no obligation, upon him, of us- 
ing reasonable care to provide against a breach of 
contract, it was no negligence on his nart to have 
allowed his crew to leave the ship. 

It is to be regretted that the court was not unan- 
imouus as to the amount of damages to be award- 
ed. The Chief Baron decided that the plaintiff 
was entitiled to recover only nominal damages, be- 
cause the effect of his want of care in watching and 
attending to the vessel was to sever from the neg- 
ligent act of the defendant, in not using due care 
to provide a sufficient mooring-post, the damage 
which resulted to the vessel by reason of her leav- 
ing her moorings. He held that the act of the 
plaintiff intervening between the negligence of the 
defendant and the injury complained of, and so 
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contributing to that injury that but for such an in- 
injury would not have happened, need not be the 
breach of a duty due by the plaintiff to the defend- 
ant; and that as the damage sued for would not 
have have happened but for the plaintiff's want of 
care, it could not be deemed the natural and nec- 
essary result of the defendant’s breach of contract- 
In this view Dowse, B., concurred, and for nearly 
the same reasons—viz., because the plaintiff, by 
his own act, had caused the loss of the vessel, and 
thus severed the substantial damages from the 
breach of contracts, and the defendant would be 
entitled to claim in mitigation of damages, though 
not in answer to the action, that the master of the 
ship should have so taken care of her as to have 
kept on board a sufficient crew to have protected 
the vessel against the ordinary perils which a com- 
petent seaman would have provided against. The 
strain which forced the vessel from her moorings, 
in the opimion of the Jearned Baron, constituted 
such a peril. With all due deference to the above 
two learned judges, we,think that their ruling on 
this point was erroneous, and that the judgment of 
Fitzgerald, B., was correct in holding the plaintiff 
entitled to the full value of the vessel, after de- 
ducting the amount realized by the sale of the 
wreck. ‘There was no pretense for saying that if 
there had been no breach of contract in the defend- 
ant’s part, the vessel would have got adrift, or that 
it would have taken fire unless it had got adrift; 
the getting adrift of the vessel was the direct con- 
sequence of the defendant’s breach of contract, of 
which the plaintiff had notice only after the event. 
Moreover, there was no obligation upon the plain- 
tiff to use reasonable care to provide against a 
breach of contract; all that he was bound to do he 
had done, in mooring his vessel in the usual way, 
and with the ordinary precautions used by seamen 
on such occasions. Finally the intervening act 
spoken of by the other members of the court had 
happened before the vessel had gone adrift; and 
there was not, subsequently to the notice to the 
master of her getting adrift, any want of reasona- 
ble care and skill on his part, whereby the loss of 
the vessel could have been to any extent prevented. 
The master had allowed the crew to go ashore be- 
fore the gale arose, or the mooring-post had given 
way, though the result of his so doing did not pro- 
duce effect until subsequently to these events. 
The plaintiff should, therefore, we think, have 
been held entitled to substantial damages.—Jrish 
Law Times. 
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GARNISHMANT—PRACTICE.—1. The issues in a gar- 
nishment proceeding are reguiarly made up by denial 
and reply; yet, where no reply was filed, and the ap- 
pellant asked for no default, and signed an agreed 
statement of facts which raised issues, and so pro- 
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ezededed to trial, it is too late to object in the appel- 
late court that no issues are made by the pleadings. 2. 
Where the garnishee admits that he holds moneys of 
judgmeut-debtor, and sets up that these mon*ys are 
affected in his hands by a trust, the burden is on bim 
to show the trust. 3. And this is not done by intro- 
ducing a deed of assignment made ina foreign state, 
which is not shown to have been legal where made, and 
the provisions of which are so contradictory and un- 
certain 28 to be ineffectual on their face to pass prop- 
erty in this stata as against the garnishment. Re- 
versed and remanded. Opinion by HaYDEN, J.— 
Frank v, Frank. 


SeET-OFF — TRIAL—UNTRUE ANSWERS BY JUROR,— 
1. Where it was claimed on the trial that an item in a 
set-off was part of a continuous demand which had 
been split into two parcels, one of which had been 
pleaded in another suit, and no record evidence as to 
the other suit was introduced; the matter was not be- 
fore the court, and an instruction in reference to it 
was properly refused as having no evidence to support 
it. 2. A new trial will not be granted on the ground of 
newly discovered evidence impeaching the credibility 
of witnesses. 3. The fact that a juror has untruly 
answered a question on his preliminary examination 
touching his personal acquaintance with appellant can 
not be used after verdict to affect the competency of 
the juror. 4. Where there are contradiatory affidavits 
as to the matters touching the competency of a juror, 
and anew trial has been refused, the appellate court 
will not review the finding of the trial court upon the 
facts embodied in the affidavits. Affirmed. Opinion 
by Lewis, P. J.—Schmidt v. Rose. 


COVENANT OF WARRANTY — NOTICE OF PaRa- 
MOUNT TITLE.—1, In an action upon a covenant of 
warranty, the petition alleged that the evictors of 
plaintiffs recovered judgment against plaintiffs ‘by heir 
paramount title in fee simple.’”? Held, that as it suf- 
ficiently appeared on the trial that the adverse title 
was, at the time of the covenant, paramount to that 
derived by the plaintiffs from the covenantor, the gen- 
eral allegation in the petition was good enough after 
verdict. 2, Mere knowledge by the covenantor of 
the pending of a suit against his covenantee will not 
bind him to its results. He must have distinct and 
unequivonal notice from the covenantee that he is 
looked to to appear and aid in the defense. Where the 
testimony shows that the covenantor did so appear at 
the trial and aid in the defense, and the cause was 
tried before the court, the judgment will not be dis- 
turbed, merely because the language used in an in- 
struction on this subject is not so explicit as it might 
have been, where it is apparent from the whole record 
that the case was tried on a correct theory of the law. 
Affirmed. Opinion by Lewis, P. J.—Collins v. 
Baker. 


LESSOR AND LESSEE — IMPROVEMENTS—ASSESS- 
MENT OF VALUE OF, BY ARBITRATORS.—The lessor 
agreed with the lessee that if the latter would, during 
the term, errect on the demised premises a substantial 
brick warehouse and finish the same in the usual man- 
ner, the lessor would, on the determination of the 
term, pay to the lessee the value of the improvements, 
to be fixed by appraisers chosen by the parties. The 
building erected by the lessee had no cellar and no 
south wall erected on the lot, the rafters being run in- 
to the north wall of the adjoining warehouse. It was 
shown that this manner of constructing warehouses, 
as to the cellar and one wall, iscommon in the town 
where the premises were situated, and that the build- 
ing was otherwise substantial, and that the appraisers 
examined the building and knew all these facts. In 
an action against the lesssor by the lessee for the ap- 
praised value, in which these facts appeared, the les- 





sor was not permitted to show the actual value of the 
building independently of the report of the appraisers, 
nor to introduce evidence of damages sustained by 
failure to build a south wall: Held, that this ruling 
was correct. Whether there was a substantial com- 
pliance with the terms of the lease by the lessee or 
not, the lessor having named his appraiser and made 
no objection as tothe absence of the wall and cellar 
until after the award was made, will be taken to have 
waived such objection. And the fact that he had no 
personal knowledge of the fact as to the wall until af- 
ter the appraisement is immaterial. There being no 
fraud or concealment in the matter, and the facts be- 
ing explained to the appraisers, the ignorance of the 
lessor was his own laches. He was not entitled to 
two chances —one to accept the appraisement, if low 
enough, and the other te interpose the present objec-. 
tion if dissatisfied with the valuation. He is bound 
by the express terms of his contract. Aflirmed 
Opinion by HAYDEN, J.—Yeatman v. Clemens. 


ABSTRACT OF DECISIONS OF SUPREME 
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October Term (Davenport) ,1878. 


Hon. JAMES H. ROTHROCK, Chief Justice. 
“© Wo. H. SEEVERS, 
© JAMES G. Day, 
© JOSEPH M. BECK, 
‘© AUSTIN ADAMS, 


Associate Justices. 


COUNTY SUPERINTENDENT — EXAMINATION OF 
TEACHERS — RECOVERY FOR FROM COUNTY.— The 
county superintendent of schools can not recover from 
the county, either under section 1769 of the code, or 
chapter 57, Laws of 1874, for services in examining 
teachers on other than the regular examination day in 
eaeh month, unless rendered necessary to complete 
the examinations of applicants upon that day. Opin- 
ion by BECK, J.—Farrell v. Webster Connty. 


Tax SALES — STATUTE OP LIMITATIONS. — The 
owner of land who has held uninterrupted possession 
for more than five years after the execution and re- 
cording of a tax deed thereon, may maintain an action 
to quiet his title against the holder of the tax title, 
and may plead the statute of limitations to the tax 
deed when set up in defense. Opinion by Beck, J.— 
Tabler v. Callanan. 


RAILROADS—CONTRACT TO Pay GRATUITY FOR 
LOCATION TO CERTAIN POINT — PUBLIC POLICY.— 
A contract for the payment of a certain sum of money 
in consideration of the locatien of a railroad toa cer- 
tain point, or of a change in the route already adopt- 
ed by the company, is not void as against public policy, 
it not being shown that the public interest suffered 
thereby. Opinion by Beck, J.—First Nat. Bank of 
Cedar Rapids v. Hendrie. : 


EVIDENCE—HEARSAY.—In the trial of defendant 
for abducting a child and imprisoning herin a house 
where the identity of the house became material, the 
testimony of another to the effect that the prosecuting 
witness, when taken to a particular house, pointed out 
a certain room and closet asthe place where she was 
confined, was held hearsay and inadmissible. Opin- 
ion by SEEVERS, J.— State v. Stubbs. 


PROMISSORY NOTES—CONSIDERATION— LOCATION 
OF PUBLIC INSTITUTION.—Action by the endorsee to 
enforce the collection of promissory notes given in 
consideration of the location of the state reform 
school in its present site. Defendant pleaded want of 
consideration; that the location was made by the 
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trustees under a statute requiring them to select a 
situation having certain prescribed advantages, and 
that they exceeded their authority in demanding and 
receiving donations for such location. Held, that as 
the site selected possessed the required advantages, 
the duty of the trustees was lawfully discharged, and 
that the institution having been located where the 
maker of the notes desired, they were not without 
consideration. Opinion by RoTHROCK, C. J.— Wis- 
ner v. McBride. 
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Hon. WILLIAM E. NIBLACK, Chief Justice. 
‘6 HORACE P. BIDDLE, 
“© 6 JAMES L. WORDEN, 
“© ~GrorGE V. Howk, 
‘6 SAMUEL E. PERKINS, 


Associate Justices. 


REAL ESTATE — LAW OF DESCENT.—William Corn 
purchased from the auditor of Pike county certain 
swamp land, and received a certificate therefor from 
the treasurer of said county October IS8, 1854. Corn 
took possession of the land, made improvements there- 
on and died in 1857, leaving a widow, Nancy Corn, and 
several children. After his death, said Nancy inter- 
married with one James Beedles, and afterwards, in 
1858, said Nancy and her husband attempted to convey 
said real estate to one Cook, executing to said Cook a 
deed therefor. In 1874, said Nancy died, leaving the 
appellees as her only heirsat law. This suit was 
brought by the appellees (children of said William 
and Nancy Corn) ' to recover the real estate from the 
appellants, who were in possession and claimed title 
through mesne conveyances from said Cook. BIDDLE, 
J.: **At the death of William Corn two-thirds of the 
land described to the appellees, and the other third to 
the widow, Nancy Corn. The deed of Nancy Beedles 
and her husband to Cook was void, and at Nancy’s 
death the undivided third part of the land which she 
inherited as the widow of William Corn, descended to 
the appellees, as her heirs at law. Thus the death of 
both their ancestors cast the title to the whole of the 
land upon the appellees. 39 Ind. 95. The acts of 
Congress upon the subject of the swamp lands, by 
their own force, conveyed the title to the state, and it 
was not necessary to prove title in the state by evidence 
of a patent from the United States. The appellees 
were entitled to recover the land.” Judgment af- 
firmed.—Edmondson v. Corn. 


PRINCIPAL AND SURETY—DELAY IN ISSUING Ex- 
ECUTION. BIDDLE, J.: ‘The question involved in this 
case was fully considered in the case of Hogshead v. 
Williams, 55 Ind. 145. It was there held that a volun- 
tary delay by a judgment-creditor in issuing execution 
upon a judement against principal and surety did not 
discharge the surety, though the delay was contrary to 
the request of the surety, and during its continuance 
the principal becomes insolvent, though he was solvent 
long enough after the rendition of the judgment for 
the same to have been made by execution. The En- 
glish and American authorities generally support this 
decision. In this case there was no agreement to ex- 
tend the time of levy of the execution, but a mere in- 
dulgence that could have been countermanded at any 
moment. It was not founded upon any consideration, 
did not change the obligation, and was not binding 








upon any person, The rights of appellant to protect 
himself as surety were open to him continually from 
the time the judgment was rendered until he com- 
menced this action. He could atany time have paid 
the debt and thus have controlled the judgment for his 
own use.” Judgment afiirmed.—Jerauld v. Trippet. 

CONTESTED ELECTION — LEGISLATIVE AND CON- 
STITUTIONAL OFFICES.—Proceedings to contest the 
election of townsbip trustees. The contest was made on 
the ground that the person who had been declared 
elected at the April election in 1878 was ineligible for 
the reason that he had held the office during two con- 
secutive terms before the first of April, 1878. The 
contestor was the opposing candidate, and received a 
less number of votes than the contestee. The court 
below rendered judgment against the contestor. .BIp- 
DLE, J.: ‘The statute declares ‘that any person who 
has held the office of trustee ot any township in this 
state for two terms consecutively, at the date of the 
next general election in October, 1878, shall not be 
eligible to said office forthe next ensuing term, and 
that hereafter no person shall be eligible to the office of 
township trustee more than four years in any term of 
six years.’ Township offices are not created by the 
con stitution. They are the creatures of the law 
Offices created by the legislature may be abolished by 
the legislature. The term of any such office may be 
shortened, the duties of the office increased, and the 
compensation lessened by the legislative will. The 
plain meaning of the statute is that any person who 
had, at the date of the general election in October, 
1878, held the office of township trustee two consecu- 
tive terms immediately before, should not be eligi ble 
to hold the office the next ensuing term. The fact that 
the time of holding the elec:ions for township trustees 
had been changed from the month of October to the 
month of April can make no difference; and the fact 
that the contestee was eligible to hold the office at the 
time he was elected will not authorize him to hold it 
after he became ineligible , although it shortened his 
official term. Offices are neither grants, nor contracts 
nor obligations which can not be changed or impaired, 
They are subject to the legislative will at all times, ex- 
cept so far as the constitution may protect them from 
Interferances. In this case the contestee had no right 
to hold the office of township trustee after the general 
elections in October, 1878, any longer than until his 
successor was elected and qualified. The contestator is 
entitled to the office.” Judgment reversed.—Jeffries 
v. Rowe. 

DEBTOR AND CREDITOR — APPLICATION OF Pay - 
MENTS.—This was an action by the appellant to re- 
cover the possession of a horse. Answer that, in 1872, 
the appellee, George W- Black, was engaged in the bu- 
siness of boarding horses, etc. In 1873 he and his 
brother and coappellee, Robert M. Black, became 
partners in the sam? business. For som e time in 1872 
the horse in controversy was boarded by the said Ge o. 
W. Black. The board bill of 1872 were all paid by ap- 
pellant. When the board bill of 1873 became due, and 
after the appellee, George W., had demanded it, the 
agent of appellant sent the amount of said bill, $15.00, 
to said George W. Before that time appellant’s agent 
had made an account with said George W. of $9.50 
which had no connection with the boarding of the 
said horse. On the trial of the case appellant’s agent 
testified that this account was his own individual debt, 
but the appellee, George W., testified that this ac- 
count was made by the agent for the use and benefit 
of appellant, and that he had charged appellant there- 
with. When the $15 was paid, without special direc- 
tion as to the application thereof, appellee applied the 
sum of $9.50 to the payment of said first account and 
credited the balance on the said February bill. In its 

harge to the jury the court said that, in the absence of 
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express direction from the appellant as to the applica- 
tion of the payment made, the appellee had the right 
to elect for himself the application of the payment. 
Howk, J.: “The eighth instruction did not contain a 
full and correct,statement of the law applicable to the 
case. Itis not necessary that the applicaiion of the 
payment should be made by an express declaration of 
the debtor, for if his intention and purpose can be 
«clearly gathered from the circumstances of the case, 
the creditor is bound by it. A direction may be evi- 
denced by circumstances as well as by words. A pay- 
ment may be attended by circumstandes which dcm- 
onstrate it. 7 Wharton, 14. Where, as in this case, 
the payment made would exactly pay the sum due on 
one of the bills, and such payment would largely 
overpay the sum due on the other of said two biils, 
these are circumstances which, in the absence of ex- 
press direction, the jury might well consider in de- 
termining whether or not it was the intention of the 
debtor, in making such payment, to apply or appro- 
priate the same on one of said two bills which it would 
exact ly say.” Judgment reversed.—Adams Express 
Co. v. Black. 


RESULTING TRUSTS— ADVANCEMENT— MARRIED 
WomeEN.—Action by a divorced wife against her form- 
er husband, to recover and quiet the title to certain 
realestate. The defendant answered that he had pur- 
chased the real estate with his own money, but had the 
patent issued to his wife, because he had already taken 
as much land in his own name as the government 
would sell to one person. In a second paragraph of 
answer he relied upon an express promise of the wife, 
at the time of the purchase, that the property shouid 
be his. Demurrers to both paragraphs of answers 
were sustained. NirBpLack, C. J.: Prior to the act 
eoncerning trusts and powers, of 1852, it was a recog- 
nized rule of law in this state, that where, upon the 
purchase of real property, the conveyance of the legal 
title was taken in the name of one person, while the 
money was paid by another, a resulting or presumpt- 
ve trust immediately arose in favor of the person pay- 
ing the purchase money. If, however, the person in 
whose nime the conveyance was taken was one for 
whom the party paying the purchase money was under 
a natural and moral obligation to provide, no such re- 
sulting trust arove, but, on the contrary, the transac- 
tion was regarded prima facie as an advancement for 
the benefit of the grantee in the conveyance. (Gill on 
Trustees, 97 and 98; Washb. on Real Prop., 2, 170.) 
To make the declaration of an express trust effeciual, 
the person declaring it must be capable of making 
such a declaration. In the case at bar the plaintiff was 
a married woman, the wife of the defendant at the 
time the alleged declaration of an expressed trust was 
made by hez. She was, therefore, incapable of mak- 
ing such a declaration. (2 Washb., 205.) Judgment 
affirmed. 
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PARTNERSHIP — NOTICE OF DISSOLUTION—DuTY 
OF OUT-GOING PARTNER.—Appellant and his brother 
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F, in 1868, formed a partnership, and carried on the 
lumber business. The name of the appellant did not 
appear in the frm-name, nor is it shown that he was 
known as a partner. They carried on the business 
some months, and then appellant withdrew. Appel- 
lees had no dealing of any kind with the firm while it 
existed, and had no knowledge of appellant’s connection 
therewith. Sometime in 1870 appellees began to sell 
lumber to F, and so coniinued for sometime. This is 
a suit against both of the brothers, as partners, for a 
balance due. The proof showed that appellees had no 
knowledge of the existence of the firm while the part- 
nership existed, and knew nothing of either of the 
partners until nearly a year after the partnership 
ceased. The court charged the jury that appellant, as an 

* out-going partner, was chargable fer subsequent debts, 
unless tnere had been public notice of the dissolution, 
or notice thereof had acutually come to appellees be- 
fore they gave the credit. Held, erroneous. DICKEY, 
J., said: ‘* The duty of a retiring dormant partner to 
give notice of the dissolution of the partnership, is a 
duty which he owes to those who, before that time, 
had some knowledge of his connection with the firm. 
To stranges having no such knowledge, he owes no 
such duty, As to them, he can only be charged asa 
partner (when in fact he was not), by showing that he 
in some way mislead them.” See 87 Ill. 81. Reversed. 
Nussbaumer v. Hipple. 


ASSUMPSIT—LEGALITY OF A CUSTOM NOT FOR THE 
JURY-VIStTOR BOUND BY RULES OF BOARD OF TRADE 
WHEN TRADING THEREON.—This was an action of as- 
sumpsit brought by appellee against appellant, the 
Chicago Packing Co., upon a sale and delivery by ap- 
pellant of 200 barrels of mess pork to appellee. The 
plaintiff avers that the sale, delivery and payment 
therefor, and further avers that a portion of the pork 
was unsound. On the trial instructions were given by 
the court, to which the appellant takes exception. The 
first one given submitted to the jury the question 
whether the custom on the board of trade that the 
buyer of produce taking it without inspection takes 
the same at his own risk, is or is not one “intended to 
relieve a person from the obligations of common hon- 
esty and fair dealing,’ or is or is not “in contraven- 
tion of public policy.’? Held, erroneous. Dickey, 
J., said: “*Whether a given custom does or does not 
exactly, is or is not universally recognized in the lo- 
cality in question are matters of fact for a jury; but 
whether a given custom be valid or invalid is always a 
question for the court.”? Exception was also taken to 
the action of the court in refusing an instruction to 
the effect that a visitor ou the board of trade trading 
with the members is bound by the rules and regula- 
tions of said board, Held, that the refusal to give 
such an instruction is erroneous. Dicky, J., said: 
“A party visiting the board of trade on a visitor’s 
ticket, and who when there undertakes to exercise the 
rights of a member of the board, and permits another 
to deal with him as such, is estopped to deny that he 
is a member, and thereby relieve himself from tke re- 
sponsibilities which would rest on members of the 
board dealing inthe same manner.”? Reversed. — 
Chicago Packing Co. v. Tilton. 

DaMAGES — INJURY TO PROPERTY BY MISUSER 
OF PUBLIC STREET.—This was an action brought by 
appellee against appellant, a city, for injuries to his 
residence situated on grounds adjoining a street, in 
which appellant erected water works near to his resi- 
dence for the use of the city, bv which the use of the 
property of plaintiff was rendered less valuable. By the 
use of the engine for generating steam, smoke and soot 
are cast upon plaintiff’s residence so us to interfere ma- 
terially with its comfort. In the court below judgment 
went for the plaintiff. The appellant (the city) insists 
on appeal that owning the fee to tha publie streets in 
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the city, “appellant is not confined to the mere right 
to pass over and uponthem * * * * but had law- 
ful right to erect and operate these works without re- 
sponsibility to the adjoining proprietor for any injury 
necessarily resulting therefrom. Held, that the plain- 
tiff should recover damages. Dickey, J., said: 
‘*Property may be dedicated to the public for a great 
variety of purposes. It may be forthe purposes of a 
street; it may be for pleasure grounds; it may 
be for burial purposes: it may be for the loca- 
tion of water-works. Where a person buys a city 
lot bordering upon a tract of ground set apart or 
dedicated to any public use, he takes it subject to all 
the annoyances incident to the use of the property for 
the purposes of the dedication. If his lot borders upon a 
tract set apart for a place of burial, no matter how 
disagreeable it may be to live in such position, he takes 
it subject to that disadvantage. If he buys his lot ad- 
joining a street he takes it subject to the right of the 
public to use the street for all the appropriate pur- 
poses of a street. And this is so whether the fee of 
the street bein the municipal corporation, or in the 
state, or in the adjoining proprietor; for the fee in such 
case is held for the use of the publicas a street with 
all its incidents. But it is not conceived that the erec- 
tion of a water tank in the center of the street occu- 
pying one-half of the width thereof and the erection 
and operation of asteam engine in connection there- 
with, even for the purpose of supplying the city and 
thr residents thereof with water, is one of the uses of a 
street as such, for which the ground may be appropri- 
ately used under a dedication thereof as a street. The 
owner of a lot adjoining a street does not take the 
same subject to any such easement.” Affirmed.—City 
of Morrison v. Hinckson. 
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TORT—DAMAGES—BURDEN OF PROOF.—In an ac- 
tion to recover damages for injuries occasioned to the 
plaintiff’s intestate by a fall from a defectively con- 
structed platform, the plaintiff is only entitled to re- 
cover such damages as he proved were sustained by 
his intestate; and while as an abstract proposition of 
law, the suffering endured by the intestate from the 
time he fell until he struck the ground might be an 
lement of damage, yet, in the absence of evidence, 
whether any mental terror or distress was so suffered 
by him*is wholly a matter of conjectuve, and the plain- 
tiff can therefore recover nothing on this account. 
Opinion by Morton, J.—Kennedy v. Standard Sugar 
Refinery. 

OBSTRUCTION OF NAVIGABLE WATERS—RIGHT OF 
Way.—In a petition for a sheriff’s jury to assess dum- 
ages, the petitioners claimed, among other things, 
“that by long use, adverse, continuous and public, and 
under claim of right, and exceeding twenty years, 
they had acquired a right of way and passage through 
the Easterly docks to their dock and wharf which had 
been obstructed by the respondent railroad company§ 
and that they had a right in law to recover damages 


| sheriff would be liable. 





for such obstruction.” Held, that the right of way 
claimed being covered by navigable water, the plaintiff 
had no other rights therein than those of the general 
public. Navigable waters are great highways, and no 
individual can acquire a private right therein any 
more than a continuous use of a street by a man from 
his house to his place of business for any term of 
years gives him a private rigit of way over the soil of 
the street. Opinion by Lorp, J.— Thayer v. New 
Bedford R. R. Co. 


AGREEMENT IN KESTRAINT OF TRADE. — The 
plaintiff and defendant were partners engaged in the 
manufacture and sale of stoves and tin-ware in D. 
They dissolved their partnership, and the defendaut 
gave the plaintiff a writing which, after reciting the 
consideration and terms of the sale of the defendant’s 
jnterest in the assets and good-will to the plaintiff, 
provided: *tand L hereby agree not to manufacture, or 
sell, or become engaged in said business, either for 
myself or others hereafter in the town of D, under the 
forfeiture of $1,000, to be paid to said plaintiff in case 
of a breach of these conditions:” Held, that naming 
asum to be paid as liquidated damages does not in it- 
self conclusively establish that the parties contem- 
plated the right to do the act upon payment of the 
compensation; and that the object of this agreement 
was to secure absolutely to the plaintiff the exclusive 
right as against the defendant to pursue said business 
inD. Opinion by ENDICOTT, J.—Ropes v. Upton. 


SHERIFF—LIABILITY FOR PROCEEDS OF PROPERTY 
ATTACHED.—]. Where a suit in which personal prop- 
erty has been attached and sold does not proceed to 
judgment, but the entry of ‘‘neither party” is made in 
it, prima facie the proceeds in the hands of the officer 
are to be delivered to the defendant in that suit; and 
that being the official duty of the oflicer, the sheriff, if 
the attaching officer is one of his deputies, is liable for 
the deputy’s failure to perform it. 2. In the case at 
bar, while the proceeds were in the hand3 of the dep- 
uty, and the action pending, the defendant made and 
delivered to the plaintiff a paper which, after reciting 
the existence of the suit, the attachment and sale 
thereunder, aud admitting the debt and that it was 
larger than the value of the property attached, pro- 
vided that the defendant did “ratify and confirm said 
sale by said sheriff, and consent that the remaining 
property may be sold by the sheriff, and hereby sell. 
assign and transfer to said bank (the plaintiff) all of 
said personal hroperty attached and trusteed and the 
proceeds thereof, the same to be credited by said bank 
as part payment of any sum that I am owing it, and 
to be applied by said bank as part payment thereof:” 
Held, that it was the official duty of the deputy who 
made the sale to deliver the proceeds to the plaintiff, 
and that for the neglect of the deputy to do so, the 
Opinion by Lorp, J.—First 
Ward Nat. Bankv. Thomas. 


MARRIED WOMAN—LIABILITY ON NOTE—INDORSE- 
MENT.—Since the Statute’ 1874, ch. 184, removing the 
civil disabilities of married women, except the power 
to make contracts with their husbands, a married wo- 
man would be liable upon her indorsement on a prom- 
issory note made payable to her by her husband, or by 
a firm of which he is a member; for an indorser, when 
sued upon the contract between him and his indorser, 
is not at liberty to deny the validity of the original 
note, or the capacity of tne maker, for the purpose ef 
defeating his own liability. Burrell v. Smith, 7 Pick. 
291; State Bank v. Fearing, 16 Pick. 533; Prescott 
Bank y. Caverly, 7 Gray, 217; Erwin v. Downs, 15 N 
Y. 575. Opinion by Gray, C. J.—Kimworthy v. 
Sawyer. 


TORT—INJURY OCCASIONING DEATH.—In two ac- 
tions of tort, which were tried together, it appeared 
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that the first case was brought by the plaintiff to re- 
cover for injuries to his intestate by falling through a 
hatchway a distance of about forty feet, and the sec- 


ond by the mother, the surviving parent of the de-. 


ceased, for the loss of services arising from said acci- 
dent. Held, that even assuming the defendant to 
have been negligent, yet as the death of the son was 
instantaneous, the plaintiff can not, either as his ad- 
ministratr)x or his surviving parent, maintain her ac- 
tion. PER CuRIAM.—Moran v. Hollings. 


Equity—Trust — MORTGAGE.—Where money has 
been stolen, and invested asa part of the purchase- 
meney of land, with the knowledge ofthe party to whom 
it is deeded, equity will charge the estate with a trust 
in favor of the owner of the stolen money to the extent 
to which it bas been so invested; but such trust would 
be subject to the rights of the grantor, who has soll 
the land in good faith and taken back a mortgage in 
part payment of the purchase-money. Opinion by 

GRAY, C. J.—Nat. Mahaiwe Bank v. Barry. 


REPLEVIN—SALE—ASSIGNEE IN BANKRUPTCY.—In 
an action of replevin of certain barrels of oil, it appear- 
ed that the plaintiff bought the oil at the solicitation 
of the vendor, to enable the latter to raise money for 
the purpose of paying the expenses incident to the 
commencement of proceedings in bankruptcy; that a 
bill of sale of the oil was written out and given to the 
plaintiff, by the vendor; and that the oil remained in 
the vendor’s shop until after he had filed his petition 
in bankruptcy, and his assignee had been appointed, 
when it was repleviei. Held, 1. That, as between the 
parties, the jury would be justified in finding that the 
property in the oi] replevied passed to the plaintiff. 
Weld. v. Came. 98 Mass. 152; Morse. v. Sherman, 
106 Mass. 430; Townsend v. Hargraves, 118 Mass. 325. 
2. That the plaintiff was entitled to hold the property 
as against the assignee, whose rights were to be meas- 
ured by those of the bankrupt. In re McKay, 1 Low. 
345; In re Griffiths, 1 Low. 431; Goss v. Coffin, 66 Me. 
432. Opinion by MoRTON, J.—Dugan v. Nichols. 
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QUERIES AND ANSWERS. 








[Correspondents in this department are requested to make 
their questions and answers as brief as possible. Long 
statements of facts of particular cases will be rejected 
Anonymous communications will not be noticed.] 


QUERIES. 


79. SuIT—MORTGAGE—EXECUTION.—Will some old 
head of Kansas inform me whether or not there is any 
legal obstacle in Kansas to suing on a note secured by 
mortgage (real or personal), and running an execu- 
tion on the judgment on other property, and then fore- 
closing the mortgage to satisfy any balance; or run- 
ning execution on the mortgaged property without 
foreclosure. YOuNG Kansas. 





80. EXEMPTION Law.—A, a married man, and head 
of a family, buys of B50 bushels of wheat, sufficient to 
bread bis family for six months, and pays for the same, 
but never has had possession, or has it been set apart 
for him byB. C, a creditor of A’s,on execution against 
A, garnishes B, who answers: “ I have property in my 
possession beionging to A,’’ to wit: 50 bushels of wheat, 
Aclaims the wheat as exempt property; query: can he 
hold it under the exemption laws of Iowa? Or, in 
other words, must personal property be reduced to 
actual possession in order to entitle the owner to the 
exemption under the statute. J.d. 








81. GOODS DELIVERED TO RAILROAD—ACTION.—A 
ships goods to B by railway company, claiming to be 
the owner, and takes bill of lading in his (A’s) name. 
While en route the goods are taken from the company 
by virtue of a replevin writ in suit of Cv. B. Neither 
A nor railroad company is made a party to the replevin 
suit; B is sole defendant. Judgment is rendered in 
favor of C at the trial of the replevin suit. Can A now 
maintain an action against the railway company for 
failure to deliver the goods as per contract in biil of 
lading? Is not the railway company responsible for 
giving up goods on demand of the officer holding re- 
plevin writ, the company not being a party to the suit? 

O. H. 








NOTES. 





A weekly literary magazine must, we suppose, be of 
as much more value (because yon have so much more 
of it) as is a weekly legal journal when compared with 
the monthlies. The remarkable success of Littell’s 
Living Age is well attested by the fact that on the first 
of January next it begins its one hundred and fortieth 
volume. It affords the only satisfactorily complete 
compendium of a current Ilterature which is now 
richer than ever before in the work of the ablest 
writers upon all topics of interest. It merits careful 
attention in making a selection of reading-matter for 
the new year. The more numerous the periodicals, 
indeed, the more valuable becomes a work like this 
which, in convenient form and at small expense, gives 
the best of all. Its importance to American readers 
can hardly be over-estimated, as no other single peri- 
odical enables one, as does this, to keep well informed 
in the best thought and literature of the tiuwe, and 
fairly abreast with the work of the most eminent liv- 
living writers. 





JUDGE LOWELL, of the United States District Court, 
is, it is said, to be appointed to the Circuit vce Judge 
Shepley.——The annual meeting of the State Bar As- 
sociation, of Illinois, will be held at Springfield, on 
Tuesday, the ninth day of January next.——The number 
of bankruptcies filed under the late bankrupt. law, from 
the time it went into operation, June 1, 1867, to Au- 
gust 31, 1876, was 103,005, of which 15,151 were in the 
Eastern States, 24,534 in the Miadle States, 22,780 in 
the Southern States, 40,097 in the Western States, and 
433 in the District of Columbia.——At the recent Social 
Science Congress, Mr. H. W. Boyd Mackay, of Exeter, 
read a paper onthe method devised by him for the 


“more perfect formularization of the law. He stated 


that he had, for many years, been engaged in analyz- 
ing the judicial decisions and statutory enactments 
with a view to discovering some principle on which the 
objects generally regarded as desiderate might be sim- 
ultaneously attained, and that he believed he had at 
last arrived at a solution of this problem. He pointed 
out that a digest should combine a perfectly scientific 
character with a perfectly alphabetical form, and should 
present, in detail, all the material facts of each ab- 
stracted case, and yet present them in such a manner 
as should render it unnecessary for the reader to pe- 
ruse any of them but those bearing on the matter he 
might have in hand. In explaining how this purpose 
might be accomplished, he drew a parallel between law 
and the natural sciences, and pointed out that a much 
closer analogy exists between them than is gen- 
erally suspected, and that his method might be advan- 
tageously used for the statement of any branch of sci- 
ence. 
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